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INTRODUCTION

|, the Chairperson of the Joint Committee on Offices of Profit, having b «en
authorized by the Committee to present the Report on their behalf, present +his

Twenty Eighth Report of the Committee.

2. The Committee constituted for 16th Lok Sabha had undertock exercise of
detailed review of the Parliament (Prevention of Disqualification) Act, 1959 for
scrutiny of the Bodies under the administrative control of various Ministries/
Departments of the Government of India and the State Governments, from the
angle of office of profit and with a view to update the list of bodies as included in the
Schedule to the Parliament (Prevention »f Disqualification) Act, 1959. Office
Memoranda were issued to all the Union Ministries and Chief Secretaries of S#ate
Governments and Union Territories on 14.02.2015, seeking relevarnt informa-tion
pertaining to various Bodies falling under their purview. The Committee also ca lled
representatives of the 556 Ministries/Departments of the Government of India aand
State Governments in a phased manner for oral evidences. In this connection,
Study Tours to 7 State Governments (Haryana, Himachal Pradesh, Chenmnai,
Karnataka, Kerala, Sikkim, West Bengal, and Union Territory of Chandigarh were
also undertaken by the Committee. The representatives of the Ministry of Law and
Justice remained present throughout these sittings and the Study Tours of the
Committee.

3. The Report on "A comprehensive Review of the Parliament (Prevention of
Disqualification) Act, 1959-Way Forward" is a conclusive report on the
comprehensive review exercise undertaken by the present Committee. It highlig hts
the need for a proper definition of the term "Office of Profit" as also other actionable
points which are considered important for a proper revision of the Act.

4 The Committee discussed this Report in their sittings held on 31.01.2018 &
25.07.2018 and adopted the same in their sitting held on 07.08.2018.

5. The Committee believe that this Report will prove to be quite useful in bringing
about the required modificatione in the Parliament (Prevention of Disqualification)

Act, 1959. The Committee wish to express their thanks to the concerned
Ministries/Departments and the State Governments for the information/cooperation

received from them during the review.

6. The Observations/Recommendations made by the Committee in respect of
the matters considered by them are given in this Report in bold letters.

< KALRAJ MISHRA

NEW DELHI: Chairperson,
Joint Committee on Offices of Profit

07 Auqust, 2018
16 Sravana, 1940 Saka







REPORT

 The cohcept of disqualifying a holder of Office of Profit for being chosen |
as, and for being, a Member of Legislature in a democracy originated from the
need to prevent control and influence of the Executive over the Legisleiure
- However, considering the importance of effective coordination befween
exeoutxve and !egls!a’mve exceptions are felt necessary in the case of ce rtain

office bearers like Ministers and some other authormes

. §
1 2 > In India, the prmClple is embodied in Artlcles 102(1)(3) and 191 (1)(a) of
the Constxtuuon of lndla in regards to the Members of Parhament and State

‘Leglsfa’rures respectlvely. Article 102(1)(a) of the Cons’ntutlon reads as under‘

‘A person shall be d/squal/f/ed for being chosen as, and for being, a
Member of either House of Parliament-

(a) If he holds any office of prof/z‘ under the Government of India or the
Government of any State, other than an office declared by
Parliament by law not to disqualify /z‘s holder.” ' :

Explanation o

[For the purposes of this Clause] a person shall not be deemed to
hold an office of profit. under' the Government of India or. the

(Government of any State by reason only that he is a Minister elther

for the Umon or for such State.

1.3 The constituﬁe'nal provision seeks to attain two fold objectives of (j)
separation of power between the Iegielature and the executive and (ii)‘
prevention of possibility of a cﬁonﬂict' betyveen duty and interest of an ihdividual'
who islrequired‘ to perform the role of both a legisietor and a member of the

executive.

1.4 'Certain legislations. were passed in the year 1950 (The Parliament
(Prevention of Disqualification Act) 1950 (XIX of 1950), 1851( The Parliament (
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Prevention of Disqualiﬁcatién Act ,(LXVIII of 1951).and 1953( The PreVen%ion
of Disque!iﬂcation ( Parliament and Part C State Legislatures) Act, 1953 ( "1 of
1954) by Parliament, in terms of the provision of Article 102(1)(a). -Since it
was felt that thes_e enactments had not appropriately covered all the
-necessafy aspects of the issue, the Hon'ble Speaker, Lok Sabha in
consultation with the Hon’ble Chairman of the Rajya Sabha, on the expressed.
desire of members of various political parties," cons_’tituted a Joint'Commi’r’fee
under the Chairmahship o"f'Pandit Thakurdas Bhargava, M.P. to study various
matters oonnected with the disqualification ef members under‘Articie 102(1) (a)
. of the Constitution with the following terms of reference.—
\ ‘

- ’Eo study va'rioue*meﬁers connected with disqualification of members,
- to make recommendation in order to enable the Government to consider
| the lines along which a comprehensxve Ieg;slatlon shou!d be broug(ht before
the House; and

- collect facts, data and make suggestlon as to how the matter should be

dealt with.

- 1.5.  The Bhargava Committee in their Report had observéed that ordinarily
Members of Parliament should be encouraged to go on such.Comm‘it’cees
which are of an advisory character and rebresent the.local or poﬂpuvlar' poh"t of
view in a manner which will effectively influence the officials’ point of view.
Members of Parhament by VIrtue of their membership are in a position to say
and represent -certain matters WIth some authority and confidence, and their
views are likely to go a long way in influencing the view—point. of officials. It is at
the sanﬁe’ tihe felt that c‘onsist‘ent with above view, Members of Parliament
_ should not be permitted to' go on'Co'mmittees Commis;ion‘s etc. which
jeopardlze their mdependence or which will place them in a posntlon of pOWer
.or mﬂuence or in a position where they receive some pa’cronage from

" Govemment or are themselves in a posmon to distribute patronage
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16 The Bhargava Committee recommended inter-alia, introduction of a
comprehensrve Bill having schedules enumeratmg the different offices which
should not incur disqualification, offices to which exemption was to be gramted,
and offices which would drsquahfy The Bhargava-Committee felt that sin ce a
schedule of that nature could never be exhaustive or complete and freq uent

-scrutiny would have to be made in cases of new bodies as well as the existing

ones, a Standing Committee should be appointed to undertake the work of -

such continuous scrutiny.

’

1.7 In oursLJanoe of the recommendations of the Bhargava Committee, the
Government introdoced in the Lok Sabha the Parliament (Prevention of
Disqualification) Bill on 5 December, 1957. It was referred to a Joint

Committee of the Houses and its Report was presented to the Lok Sabha on

. 10 September, 1958

1.8 " The 'Billl as introduced, did not contain any Schedules as
recommended by the Bhargava Committee. The Joint Committee felt that the
enactment should contain a Schedule enumerating the Government
Co’mm'iﬁee whose membership: would disqualify. The Joint Committee,
~ accordingly, proposed a Schedule to the Bill, Part | of which enumerated the
Committees, Ch‘airmahship of which would entail disqualification and Part I,
the Comrhiﬁ'ees in which the office of Chairpersoh, Secretary, or Me.mber of
'A the Standino or Executive Commi’rtee W‘duld entail disqualification. The BIll, as
further amended and passed by Parhament recerved the assent of the -
" President’ ‘on 4 April, 1959. . : ’
' 1 9  The Parliament (Preventron of Drsqualn’ca’rron) Act, 1959 (Annexure )]
was enacted by the Parliament,.to declare tha‘c certain off ices of profit under

“the Government shall not disqualify the holders thereof for bemg chosen as or. .

for being a Member of Parhameht

1.10. A Parliameniary Joint Committee on Offices  of Profit was first -
constituted for the duration of the remaining period of Second- Lok Sabha ona -
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motion moved in Lok Sabha on the 3rd August, 1859. [t was constitutes=d

successively for the duration of each Lok Sabha except for Sixth Lok Sabha.
1.11. The functions and scope of the Joint Committee on Offices of Profit are:~

(D) to examine the composition and chara_cter of | all existing ‘committees’
- and altloommittees’ that may hereafter be constituted, membership,of
which may disqualify a person for being chosen as, and for bemg, a
_ Member of either House of Parliament under Article 102 of- the.
Caonstitution. . ‘

(i ' to recommend m relation to the oommrttees exarnined by it what

‘ offices should! dlsquah‘y and what offices should not dxsquahfy and '

(i) to- scrutinize from time fo time the Schedule to the  Parliament
(Prevention of Disqualification) Act, 1959, and to recommend any.
amendments in the said Schedule, whether by way of ;'eddition,

omission or otherwise

- 112 The Mmrstry of Law and Justice (Legislative Department) is responsxbl
. for preparmg drafts Bill and their introduction in the_ Parlrament for amendment
in the Parliament (Preventron of Drsquahﬂoatron) Act, 1959 in accordance with .

the recommendations of the Committee made in terms of mandate mdrcated at

1.11.(!11) above.

FPREPS——

1.13 Se._ction 3 of the said Act as amended from time to time provides that
“none of the offices mentioned therein, so far as it is an office of profit under
the Government of India or the Government of any State, shall disqualify the

o holder thereof for being chosen as, or for bemg a member of Parlrament The

sectlon reads as under -

“ Sec 3. Certain offices of prof it not to dlsqual/fy -It is hereby o’ec/ared that
none of the following offices, in so far as it is an office of profit under. the
_Govemmenf of India or the Government of any State, shall disqualify the
holder thereof for being chosen as, or for being, a member of Parllament

"~ namely:-
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(a) any office held by a Minister, Minister of State or Deputy Ministesr for
the Union or for any State, whether ex officio or by name;

[(aa) the office of a Leader of the Opposition in Par//amem‘]
[(ab) the office of Depuz‘y chairman, Planning Comm/ssmn]

" [(ac) the office of [each leader and deputy leader] of a reoogn/zed party
and recognized group in either House of Parliament;]

[(ad) the office of the Chairperson of the National Advisory Coeincil
constituted by the Government of India in the Cabinet Secretariat vide
OrderNo 631/2/1/2004—Cab dated the 31° May, 2004 ;]

(b) the office of Ch/ef Whip, Deputy Chief Whip or Wh/p in Parllame,nz‘ or
. ofa Par/;amenz‘ary Secretary;

[(ba) the off ce of Chalrperson of-

(i) the Nat/onal Commission for Minorities consz‘/tuted under secf/on 3 of
the National commission for Minorities Act, 1992 (20 of 1992);

[(i) z‘he Naflona/ Commission for the Scheduled Cesz‘es constituted
under clause (1) of article 338 of the Consz‘/z‘utlon

(iia) - the Naz‘lonal Commission for the Scheduled Tribes constituted
under clause (1) of article 338A of the Consz‘/l‘uz‘/on

(iii) the National Comm/selon for Women consm‘uz‘ed under section 3 of
the National Commission for Women Act, 1990 (200f. 1990),]

(c) the office of member of any force raised or maintained under the
National Cadet Corps Act, 1948 (31 of 1948), the Territorial Army Act,
1948 (56 of 1948), or thie Reserve and Auxiliary Air Forces Act, 1952

(62 of 1952);

(d) the office of a member of a Home Guard oonstifuz‘ed under any law
for the t/me being in force in any State; '

(e) the office of sheriff in the city of Bombay, Caloutz‘a or Madras

(f) the office of a chairman or member of the syndicate, senate,-
executive committee, council or court of a university or any other body

‘ connected with a university;

(g) the office of a member of any delegation .or mission sent outstde
India by the Government for any special purpose;

- (h) the office of chairman. or member of a committee (whether
consisting of one or more members), set up temporarily for the purpose
" of advising the Government or any other authority in respect of any’
matter of public importance or for the purpose of making an inquiry into,
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or collecting statistics in respect of, any such matter, if the holdes of
~such office is not entitled to any remuneration other than compensaa‘ory

allowance

[(i) the office of chairman, dlrecz‘or or member of any sz‘az‘uz‘ory or nmon-

statutory body other than any such body as is referred to in clause (Fr), if
the holder of such office is not entitled to any remuneration other tFan

compensatory allowance, but excluding (i) the office of chairman of any-
statutory or non-statutory body specified in Part | of the Schedule, (ii)

the office of chairman or secretary of any statutory or non- sz‘az‘u[‘ozy
body specified in Part Il of the Schedule;] :

(i) the office of village revenue officer, Whether called a lambardiar,

malguzar, patel, deshmukh or by any other name, whose duty is to -

collect land revenue and who is remunerated by a share of or

commission on, the amount of land revenue col/ecz‘ed by him, but who
. does not d/scharge any police funcz‘ions

(k) the office of Chairman, Deputy Chairman, Secrez‘azy or Member (by
whatever name called) in any statutory or non- sz‘az‘uz‘ory body specified

in the Table;

() the office of Chairman or Trusz‘ee (by whatever name ca/led) of any
Trust, whether public or private, not being a body specn‘/ed in the

Schedule;

(m) the office of Chairman, President, Vice-President or Principal
Secretary or Secretary of the Governing Body of any society registered
under the Societies Registration Act, 1860 (21 of 1860) or under any
other law relating to registration of soctef/es not bemg a body specified -

in the Schedule. ] "
“Compensatory Allowance” has been defined under Section 2(a) of the said
- Act, as any sum of “money payable to the holdér of an office by way. of daily
allowance (such aH_oWanbe not exceeding the amount of daily a‘Ho\wance {o
which a Member of Parliament is entitled under the Salary, Allowances and
Pension of Members of Parliament Act, 1954) any conveyance al!owance
house- rent allowance of travelling allowance for the purpose of enabhng

her/him to recoup any expendlture incurred by her/him in performing the -

' functtons of that office.
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Guiding Principles laid down by the Joint Commitiee on Officees of

Profit:

1:14 Keeping in. view the above statutory provisions as well as judicial
pronouncement on the subject, the Joint Committee on Ofﬁces of Profit, in
their Tenth Report (7™ Lok Sabha), presented to Lok Sabha on 7 May, 1984,

laid down the following guiding principles:

“The broad criteria for the determination of the question whether an
office held by a person is an office of profit have been laid dovwn in
Judicial pronouncéments. If the Government exercises control ove r the
appointment fo and dismissal from the office and over the performance
and functions of the office and in case the remuneration or pecuniary
gain,- either tangible or intangible in nature, flows from such office
irrespective of whether the holder for the time being actually recejves
such remuneration or gain or not, the office should be held to be an
office of profit under the Government. Otherwise, the object of
imposition of the disqualification as envisaged in the Constitutiors will
become frustrated. This first basic principle would be the guiding factor
in offering positions to a member of the Legislature.” :

1.15  Keeping the above criteria in view, the Joint Committee on Offices of
Profit have been ftollowing the undemb’ced criteria to test the Committee‘s ’
Commissions, etc. for deciding the questlons as to whxch of the offices should
dlsquahfy and wh:oh should not disqualify a person for bemg chosen as, and

for being a Member of Parhament.— _

i Whether GoVemnﬁenf exercise -control over the é,opoim‘menf to and
removal from the oﬁ‘/ce and over the pe/formance and functions of the

off/ce

i Whether the holder draws any remuneration, like sitting fee,
honorarium; salary, efc. ie. any remuneration other than the
‘compensatory allowance’ as defined in section Z(a) of the Parfiament
(Prevention of D/squal/ﬁcaz‘/on) Act, 1959, :

(The PrlnCIple thus is ‘that if a member draws not more than-what
is required to cover the actual out of pocket expenses and does
not give him pecuniary benefit, it will not act as a
d/squa//f/caf/on ) : :
i Whether z‘he body in WhICh an off'ce is held, -exercises executive,
legislative or judicial powers or confers powers of disbursement of

funds, allofment of lands, issue of licences, etc, or givés powers of.
appointment, grant-of scholarships, etc. and
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iv Whether the body in Whlch an office held enab/es the holder to w#eld
lnf/uence of power by way of patronage

If rep/y z‘o any of the above cm‘ena is in affrmaz‘/ve then the office in
question WI// enz‘a// disqualiﬁcaz‘/on e

Scrutiny/Review of the Schedule by Parliamentary Committees: ’

- 1.16.  The Parliament (Prevention of Disqualification) Act, -1959 was

amended in the years 1993, 1999, 2000, 2006 and 2013 respectively. Whilé'

almast all the amendment to the Act were in the nature of insertion of certain

' offices / Office holders in section 3 of the Adt, the amendments suggested by

Aﬁendment Bill, 2006 were major and substantial as it sought exemption
from disqualification in respect of a numbef of bodies/entities in Section 3, -
notably a Table under Secﬁ_tion 3 (k) Contaihing a list of 55 bodiés/Organisaﬁons
with retrospective effect. The Parliam‘éntv (Prevehtion of Disqualification)
Arﬁendm‘ént_BiH’ZOOG was returned by the then President of India invoking

Article 111 of the Constit;ution of India. While reconsidering the said Bill by the

Lok Sabha on 31% July,2006, an assurance was given on the floor of the

House. that the various points raised in the meséage of the Hon'ble president
will bé examined by the Joint committee of both the houses of Parliament.
Accordingly, Joint Committee of 15 Members of Parliament (10 of Lok Sabha
and 5 from Rajya Sabha) was cons‘cl’cuted to examine the Cons’utu’uonal and

Legal Position Relatmg to Office of Profit on 18 August, 200_6. The terms of |

reference of the said Joint Committee were as follows — -

- “) to examine in the context of settled interpretation of the expression

“office of profit’ in Article 102 of the Constitution and the underlying - -

constitutional principles therein, and to ‘suggest a comprehens:ve
“definition of “Office of Profit”;
(i) to recommend, in relation to “office of profit”, the evo/uz‘ion of
- generic and comprehensive criteria which are just, fair and feasonable
and can be applied to all States and Union Territories; :
(i) to examine the feasibility of adoption of system of law relating to -
,prevem‘/on of disqualification of Members of Parliament as existing in
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the United Kingdom and considered by the Constitution (Fon‘y—Se cond

Amendment) Act, 1976; and
(iv) to examine any other matter mC/denta/ to the above.”

1.17 The Committee submitted . its Report to the Parhament on 22
Decémber, 2008. The Committee inter-alia made certain observa’uqns and
-recommended the amendment of Article 102(1)(a) of the Constitution which -
provided for disqualification for Members of Parliament for being chosen as,
and for being, a Member of either House of Parliament on certain well
delineated and defined conditions. The amendment of Artiele 191(1)(@) (For
Members of Stete Le’gislatures_) was also suggested by the Committee For
amendment on'the similar lines in order to maintain uniformity-in the matter. .
_In respec’c of the above mentioned terms of reference, the main.

recommendatxons of the Commlt’cee(Annexure ) were as follows -
(i) Need for definition ef Office of Proﬁt and its feasi‘biﬁty

As mentloned in the report, the experts like Aﬁomey General and

. the Ministry of Law and Justice were not in favour of evolving a

definition. In their opinion a workable definition, did not appear to be

feasible , as it would open a floodgate of dispute. Relevant extracts of
Commlttee s recommendations on these issues are reproduced below:

“ 6. The Committee felt that a precise definition is very necessary,
primarily because without knowing what constitutes an office of profit
‘and what does not, the exercise of giving exemptions from holding any
office of profit seems to be a vacuous one. The Committee do not, -
therefore, agree with the doubts expressed that it may lead to heavy
litigation. On the contrary it will lessen the risk of litigation. The task
must, therefore, be performed, however, difficult it may be.

7. If the Parliament or any legislature feels that the definition covers
an office that does not really advance the .policy and purpose of the |
Constitution, ad hoc legislation may be resorted to for removing the
disqualification in advance or on discovery. :

10: To summarise the advantages of havmg a definition of Offi ices .

* of profit, would interalia be as follow:- :

()it would impart clarity to a large exfenf as to what is an off ice of profit
~and what is not;

(i) it will reduce the arbitrariness, in such appointments and
Governments would be extremely circumspect; .
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(i)

(i)
(i)
(iv)

(iif) the legislators can make an informed choice before.accepting aray
office under the Government;

(iv) chances of litigation would be reduced és (a) constitutional validity
of the definition would not be in doubt as this would be largely based® on

. the criteria evolved by the courts themselves through their various

judgments, (b) arbitrariness would be vastly reduced in matter of
appomfmem‘s

(v) W/l‘h overa/l discipline in the system number of such appointments
would fall substantially which is a matfter of concern present/y,

(vi) transparency through enactment of law Would improve z‘he public
image of the legislators Wh/ch is very /mporz‘am‘ for represenfat/ves off

* the public.”

. (i) Generic criteria and definition

11. The Committee feel that the issues relating to uniform

‘principles/common criteria and evolving a definition of ‘office of profit’
“and their application to various States are interlinked and are not
- mutually exclusive. It was also felt that before defining the term ‘office of

profit’ it is essential to evolve the principles and generic criteria. The
definition would emerge from these criteria. While discussing this

-aspect the focus has to be on the following issues— -

to identify the generic criteria/principles which could determine what
would constitute an office of pror“ it and what would not, leading to._ its
definition ;

tow this def/n/z‘/on could be used uniformly;

what criteria be employed for granting exemptions from disqualification;
exploring the possibility of having one to one correspondence between
the offices/posts at the Centre and in different States for exemptions.

41.  After analyzing the issue threadbare the Committee feel that any
definition of office of profit has fo be the sum total of every conceivable
ideas/opinions including court judgments reduced in terms of -
parameéters/criteria such as salary, remuneration, functions, patronage,

' powers including that of disbursement of funds, issue of licenses efc. as

it is ‘not known as fo which element in terms of weightage would.
precisely render an office into an office of profit in a given circumstance

_under legal scrutiny. Al the same time the Committee cannot be
oblivious of the observations made by the Ministry of Law and Justice

(Legislative Department) according to ‘which any .comprehensive
definition of the term “office of profit’ which cast the net so wide that all -
our citizens with speciallies and know-how offering some voluntary
services in para-official, statufory or like projects run or directed by

Government or controlled by the Stafe are lnhlb/z‘ed from entering ..~
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| The Ministry of Law and Justice had also provrded a definition for.

elected organs of public administration, may be detrimental to the

" democracy itself. Accordingly, the Committee strongly felt that while
defining an office of profit, it is also essential to identify the generic
criteria of the offices/posts which would not constitute offices of profit «r
in other words which would not be deemed as offices of profit. And tfris
aspect has to be the part of the definition itself. Accordingly, the
Committee have identified the following three categories of offices
which should not be deemed to be offices of profit:-

(1) Minister for the Union or for States;
(2) Office in Parliament or State Legislatures;
(3) Advisory offices in Union or States.

' 1.18 On the question of generic criteria the Joint Parliamentary Committee -

had observed that only JCOP were employmg parameters other than

pecumary aspect vrz functions, powers, patronage attached with ary

particular offce/post to determine Whether or not it was an office of profit,

conerderatron of Committee which has been reproduced below:-

28. In‘An‘ic/e 102 of the Constiz‘ution, in clause (1) for z‘he Explanation,
the following Explanations shall be substituted, namely.— :

Exblanation 1. For the purpose of this clause—

() “Office of profit’ means—

Any office—

(i) under the control of theé Government of India; or the Government of a
State, as the case may be, whether the salary or remuneration for such
office is paid out of the public revenue of the Government of India or of

the Government of State; or

(u) under a pody, Wh/ch is wholly or partially owned by the Government
of India or the Government of any Sz‘ate and the salary or remuneration

is paid by such body; and

(A). " the holder of office under sub-clause (i) is capableof exercising
leglslatrve judicial or quasi- judICIal power

(B) the holder of off ice under sub-clause (i) is capable of exercrsrng
powers by means of disbursement of funds, allotment of lands, issuing
of licenses and permits or making of public appointments or granting of .
such other favours of substantial nature.
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(I) A person shall not be deemed to hold an office of profit under t#e
Government of India or the Government of any State by reason orly
that he is a Minister either for the Union or for such a State.”

Explanation /1. For the purpo:ses of this c/ause the expréssion—-

(a)  “office” means the penﬂanent substantive posmon which exists
mdependently of the holder of the office;

(b)  “remuneration” means any pecuniary gain commensurate wrth
the status and responsibilities attached fo the office; :

~ {c) “salary” means salary or pay scale attached fto the office whether or .
\"  notthe holder of such an office draws such salary.

' After Clause (1), the following clause shall be inserted, namely:—

“(1A) Notwithstanding anyt!iing contained in sub-clause (a) of clause
(1) if a member.of either House of Parliament has become subject to
any disqualification mentioned in that sub clause he shall not be so
disqualified unless he has not resigned from such office which is z‘he
subjecz‘ fo d/squalff/caz‘/on

1.19 The Comnjittee had however not found the definition satisfactory. It was |

. felt that it did not specifically é’ddress the issue of profit arising out of

'pecuniary gain. As it took into consideration mainly the functions, powers,
patronage etc. The Committee felt that aspect of pecumary gain also needs ’co ‘

be addressed whxle evolving deﬂm‘uon

1.20 'Theréaﬁér,' the Commiﬁee had also suggested a definition of “office of

- profit” taking into account all the parameters . The definition was as follows:-

49, 'Off ce of.proﬁt” means any office—

() under the control of the Government of Ind/a or the Government of a
- State, as the case may be, whether or not the salary or remuneration
"““"“""““for such-office is -pajd out of the public revenue of the Government of
~India or of the Government of State; or (ij) under a body, which is wholly
or parf/ally owned by the Government of India or the Government of any
Staz‘e and the salary or remu::eratlon is paid by such body; and

(A) the holder of which is capable of exercising executive powers
delegated by the. Government including disbursement of funds,
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allotment of Jands, issuing of licenses and permits or making of public
appointments or granting of such other favours of substantial nature; or
/eg/slat/ve judicial or quasi-judicial functions; and/or

(B) z‘he holder under (i) or (ii) is entitled to draw sa/afy or remuneration
irrespective of whether he actually receives it.

A person shall not be deemed to hold an office of profit under the
Government of lndia orthe Govemment of any State by reasons on/y

that—

‘ (i) he is a Minister for the Union or for such a State;
'(i/)he is holdfng an office in Parliament or such a State Leg']islaz‘ure;'

Y (iihe is holding an advisory oﬁ‘/ce for the Unron or for such a
: Sz‘ate :

Explanaz‘/'on

(a) “offices in Parliament and State Legislature” means the offices
which are directly connected with the discharge of legislative functions
in- Parfiament or-in a State' Legislature e.g. office of Leader of
Opposition in Parliament, ofiice of Leader and Deputy Leader of Party
and recognized Parties/groups in Parliament, the Chief -

Wh/ps Deputy Chief Whips or . Wh/ps in Parl/amenf/Staz‘e Legislature

elc.;

(b) “salary” means salary dr pay scale attached to the office whether or
- not the holder of such an office draws such salary;

(c) “remuneration” means any pecuniary gain commensuraze W/z‘h z‘he
status and responsibilities attached to the office, but shall not include
the expenditure incurred on staff and infrastructure for running office;

(d) “compensatory allowance” means any sum of money payable to the
holder of an office by way of-daily allowance (such allowance not
exceeding the amount of daily allowance to which a member of
Parliament is entitled under the [Salaries and Allowances and Pensions
of Members of Parliament Act, 1954 (30 of 1954)] )
any conveyance allowance, house rent allowance or travellmg
allowance for the purpose of enabling him to recoup any expendn‘ure
‘incurred by him in perfonn/ng the functions of.that office; )

(e) “Advisory office” means any office (by whatever name ca/led) which

is associated with purely giving counsel or recommendation on any
particular subject/policy, in respect of any matter of public
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importance/interest ‘and no salary or remuneration excepz‘ for
compensatory allowance is az‘tached with it.

50.The general principle that emerges from the above definition is #hat
virtually all offices under Government are offices of profit until stated
otherwise. The Committee feel that this would amply c/arlfy the concept
of office of profit without much amb/gu;z‘y "

" (iii) The uniform app‘iication of the criteria

62. On perusa/ of Parliament (Prevention of Disqualification) Act,

1959 and other State Government Acts the Committee found tha# in
granting.exemption from disqualification no specific criteria had been
followed except for, in few cases, remuneration. In not having any
criteria, except for remuneration, it -seemed that the States too Fiad
given exemptions on similar lines/pattern of exempz‘/ons given to certain
posts/offices in‘the Central Act.
_ 63; Now that a definition of office of profit has been worked out and
a criterion for giving exemptions from disqualification has been
identified, it is only logical that for having the desired results the Central
and the State laws are brought on equal footing, as is the existing
position. Accordingly the Committee suggest that z‘he Article1 02( 1) (a)
.shou/d be amended on the following lines:— ~ '

-An‘lcle 102(1)
A person shall be d/squallf jed for being chosen as, and for being a

member of either House of Parliament (a) If he holds an y office of profit
under the Government of India or the Goveinment of any State, other
than .an office declared by Parliament by faw not to disqualify its holder

. Provided that

_ z‘he holder of such office should not draw any sa/a/y/remuneraz‘zon
excepz‘ for compensaz‘ozy allowance: ,

L Provided further that -

a person shall not be deemed z‘o hold an off/ce of profn‘ under the

Government of
India or the Government of any State by reasons only z‘haz‘————

(i) he is a Minister for the Union or for such a State:

(i) he is holding an office in Parliament or such a State Legislature;
(i) he is holding an adwsory office for theUnion or for such a Sz‘al‘e
Explanat/on . For thg purposes of this clause

- (a) “Ofﬁée of profit” means any office—
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(i) under the control of the Government of /nd/a orthe Govemment of a
State, as the case may be, whether or not the salary or remuneraetion
for such office is paid out of the public revenue of the Governmerit of
India or of the Government of State; or

(i) under-a body, which.is wholly or partially owned by the Government
of India or the Government of any State and the salary or remuner@tlon
is paid by such body; and

(A) the holder of which is capable of exerczsmg executive povvers
delegated by the governmenz‘ including disbursement of fumds,
allotment of lands, issuing of licenses and permits or making of ptiblic
appointments or granting of such other favours of substantial nature; or
legislative, judicial or quasi- jUdiCIal functions; and/or

(B) the holder under (i) or (ii) is entitled to draw salary or remuneraz‘/on
irrespective of whether he actually receives it.

(b) “offices in Parliament and State Legislature” means the offices

which are directly connected with the discharge of legislative functions

in Parliament, or. in a State Legislature e.g. office of Leader of

Opposition in Parliament, office of Leader and Deputy Leader of Party

and recognized Parties/groups in Parliament, the Chief Whips, Deputy

Chief Whips or Whips in Parliament/State Legislature etc.

(c) “salary” means salary or pay scale attached to the office whether or

not the holder of such an office draws such salary. '

(d) “remuneration” means any pecuniary gain commensurate with the.

status and responsibilities attached to the office, but shall not include

the expenditure incurred on staff and infrastructure for running office.

(e} “compensatory allowance” means any sum of money payable to the

holder of ‘an office by way of daily allowance (such allowance not.
exceeding the amount of daily allowance fo which a member of

Parliament is entitled under the [sa/arles and Allowances and Pensions

of. Members of Parliament Act, 1954 (30 of 1954)] any conveyance

allowance, house rent allowance or travelling allowance for the purpose

of enabling him fto recoup any expenditure incurred by him in

performing the functions of that office.

() “Advisory office” means any office (by whatever name called) which

is associated with purely giving counsel or recommendation on any
particular subject/policy, in .respect of any matter of public

importance/interest and no salary or remuneration excepz‘ for .-
compensafory allowance is attached with it. :

64. The Commli‘z‘éé are also of the ‘opinion that in order to maintain
uniformity in the provisions of Articles 102(1)(a) and 1 91(1)(a), as is the
position at presem‘ Article 191(1)(a)may also be amended on the
similar lines. This would in no way take away or curtail any existing
legislative rights of States, as has been apprehended in some quarters.
Rather this would smoothen thé implementation of the provisions of the’
Constitution thereby imparting clarity, certainty and uniformity to a large
extent in identifying offices of profit and reducing arbitrariness in its
app//caz‘lon Thus, the States would simuitaneously retain the right to
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/égis/afe for seeking exemptions from disqualification of offices kee_ping
in view the overall national perspective as well as the Focal .
factors/compulsions, keeping the federal fabric intact. '

(iv) UK law and revisiting 42nd amendment

75. The Committee finds that one clear merit of the approach followved
in the United Kingdom is that there is no ambiguity surrounding whezher
or not the holding of a particular office would result in disqualification. If
~an . office is listed in the schedule then it would result irn a

disqualification, ‘and if it is noi listed then it would not.

76.. NoMiz‘hsz‘anding the advantages of having such a negative lis# as
L exists in UK. and as attempted in Constitution 42nd Amendment Act,
* 1976 in so far,as they give clarity and certainty in identifying an office of
profit which should not be held by a legislator, the Committee feel that
this may not be suitable for the Indian system as here all the Jaws made
by Parliament aré subject to judicial review whereas. in UK. the
Parliament is supreme which even exercises judicial powers. In Indjan
system, there will be a plethora of litigations involving the left over
offices/posts, which have not been included in the negative list and
. otherwise are available for occupancy by -the legislators on which
~ nevertheless the shadow of office of profit will. always loom large as
these would not be protected under any law.- Further, any office under
the. Government of India, which fetches remuneration ~higher than-

- compensatory allowance, is -an office of profit ‘except .the offices

exempted under the law and the concept of disqualification on the
ground-of office of profit does not seem to apply to the membership of
. the House of Lords, which is a Hoiise of hereditary peerage. ‘

. .-77.  The Committee found that in fact in the-U.K. Jaw the actual use
of the phrase ‘office of profit is not used while placing various -
offices/posts in the negative list and there.is no bar in holding any office
outside this list. Whereas in India, Article 102 (1)(a) specifically uses the
phrase ‘office ‘of profit. The changes as proposed in the 42nd’
Amendment Act will also not be adequate in providing the real solution
just because the offices/posis outside the negative list will still not be
safe as these would. be subject to the vagaries of ‘office of profittests
“which will be determined and decided by the court of law on the
. circumstance and I
. 'merit of each case.

78.  In this regerd, the Committee also note that the reason given by .
the Ministry of Law & Justice (Legislative Department) for dropping the
42nd Amendment Act, 1976 through 44th Amendment Act, 1978 in the
context of office of profit was that it would jeopardize the independence
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of Members of Legislatures and would enable the Government of the
day to ‘pack’ the legislature with persons who would hold office of profrt
for continuance in which they would be dependent upon Government.

79.  Most importantly, the Committee feel that the 42nd Constitutior

Amendment Act sought te vest all the powers in the hands of
Parliament for declaring office of profit for disqualification, both at the
Centre and the States. This, according to many States is not desirable .
Here, the Committee note the .observation made by the Council for
Political Studies, Kolkata according to which "a fully sovereigm
Parliament does not.go with the spirit of the Constitution-—the spirit thart
has been reinforced by the Courts’ judgment on the unamendability o f

the basic structure.

80. The Comm/z‘z‘ee therefore, do not feel the need for adoption of
the UK. law or revisiting the 42nd constitutional amendment in the
matter. This is more so as a solution has been worked ouz‘ under the

existing system, alben‘ sprucing it up.

1.21 The above mentloned Report of the Joint oommlﬁee was also forwarded
to the Government of India for necessary aotlon on the reoommendatzons of
the Commxt’cee contained therein. It is almost a decade that the report was
forwarded to Mihistry of Law én‘d Justice. However, no concrete action has so
far been taken by the Ministry in this regard . On a recent enquiry by the
Commlt‘cee the Commlt‘cee was appnsed that draft Note for the Cabinet and a
'draft Constltutlon amendment Bill based on the Report (22 12. 2008) of the:
Joint Committee constituted to examine the constitutional and Iega! position k
relating to the Office of Profit was circulated to 72 Ministr'es/Dep'arTments
including  the Planmng Commission and Election Commlssmn and the
Background Note along with, draﬁ Bill was forwarded to all State
Governments/Union Territory Administrations seekmg their v1ews/comments
on the draft Bill. So far Ministry has reportedly received comments/ information
from 72 Mlmstnes/Departments including Planning Commission and Election
Commission and 26 State Governments and 7 Union territories have provided
lnpu‘cs so far. The manthly progress reports as sought by the (‘ommlttee are,
however not being furnished by the Mmlstry

1.22. During 15th Lok Sabha the Joint Commxt’cee on Offices of Proft at their .
sitting held on 20 October, 2010 desired to amend the Parhament (Preventlon
of Disqualification) Act, 1959 to moorporate an.express provision m seo’uon 3 .
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of the Act. The Commiﬁee felt that this would dispel apparent conflict in the
provisions of some statutes requirjng election of Members of.Pariiameht for
their appoinfment to Government bodies with thét of the Parliameent
(Prevention of Dlsquahﬁcatlon) Act 1959. The Mlmstry of Law and Justice

had prepared a draft with the following express provision -

"In the Parliament (Prevenz‘ion of Disqualification) Amendment of Act,
1959, in Section 3, after clause (1), the fo/lovv/ng c/ause shall be
inserted-namely:-

(la) the office of the - Chairman or Chairperson, member or Director of

a Board, committee, commission, authority, council or court ofF a
university, body, society, trust, (by whatever name called) held by any
Y member of the House of the Peop/e or the Council of States on beirig
> elected or appomz‘ed by the House or the Council, as the case may be,

to -such office consz‘n‘uz‘ed or established under any law for the tirne -

be/ng in force."

In"this connection the Bhargava Commlttee had also opmed in.para 74 of
the report as reproduced below:- ‘ :

T The Speaker of Lok Sabha and Chairman of Rajya

- Sabha are independent of the executive Government and, therefore,

the nomination by them cannot be said to affect the independence of

the Members. Hence, the membership so acquired cannot be said to be

an office of profit, but in order to remove doubt, the Committee feel that
they may be saved from incurring disqualification specifically."

1.23 The Committee after all due deliberations, finally agreed with the

propo\sal of Ministry of Law and Justice and adopted. the Eighth Report

regardingwl the proposal "forr Amendment of Parliament (Prevention of

’Disqua!iﬁcation) Act, 1959. The report was presented to Parliament on

14. 12. 2012 The Ministry of Law and justice was requ;red to move the draft .

Bl” however no actlon has been taken by the Mlmstry so far.

1.24 The Joint Committee on Offices. of Profit for the term of 16" Lok Sabha .

was constituted on 1;1‘ De'cember,;ZOM. After its coh"sﬁttxtion, the Committee
Jin its first sitting held on 12 January, 2015, observed that several entries in
the Schedule to the Parhament (Preventlon of dlsquahﬁca‘non) Act, 1959 as

" amended from time to time, are ebsclete as the
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Committees/Bodies/Organisations have either ceased to exist or theres has
been significant changes in ‘L'ne composition/character etc. of such
Commlttee/ Commission/ Body/Orgamza‘uon after their inclusion in the
Schedules, The Committee also took note of the fact that various Cen trally
‘sponsored Schemes/Programmes, such as MGNREGA and other flagship
programmes, are under implementation, where Members of F’arf_iament play
a pivo’cal‘ role: in the i.mpleméntaﬁon/delive_ry mephanism. The. Committee,

~ therefore, decided to undertake a comprehensive review of the Act.-

1. 25 In pursuance of the said decisions of the Committee, information and
comments were sought from: all Mlmstrles/Departments of the Governme nt of

India and State Governments on the following major points:-

(a)  Details of Committees/Boards/Corporations/Bodies, etc. included
in.the Schedule of the Act, 1959 as amended from time to time, along
with the present status of each such legal entity and details of changes
in chronological order in case such Committees/ Boards/ Corporations/
Bodies, etc. and have ceased to operate/emst or nomenclature/’utle

changed. -

(b)  Details of Composition, Character, etc. - of all the other
Committees/Boards/Corporations/ Bodies, etc. wherein nomination of
Members of Parliament have specifically been provided for in an Acts

of Parliament.

(c)’ Complete: details of all Centrally funded/sponsored
schemes/programmes under the - Administrative control of various
Ministries wherein there may/may not be a provision for- the
romination/election of Members of Parliament well as schemes/plans
-wherein inclusion- of Members of Parliament is proposed in future.’

'1;26 In this process of comprehensivé review, the Committee took oral o
evidences of 55 Union Ministries regarding various Bodiés/Boards/Cijmittees |
functioning under their respeotﬁ/e administraﬁve_domain. The represéntatives
of the Ministry of Law and Justice (Legislative Departmehf a'ndiDepartmen’c of -

Legal Aﬁairs) were present in eac;h' of these sittings."The Comnﬁ:iﬁee has
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already presented Eight Reports pertaining to Eight union Ministries. Th:ese

are as mentioned hereunder:-

()  Ministry of Civil Aviations

(ii) Ministry of External Affairs

(iiiy  Ministry of Coal- |

(iv)  Ministry of Commerce & Industry

(v) Mrnrstry of Agncu[ture _

(vi) Mmrstry of Chemrcals & Fertilizers

(vii)  Ministry of Development of North Eastern Regron ‘
‘ (viiiz' Ministry of Food, Public Distribution and Consumer Affairs.

127\ In these reports the Committee had been focnsing on the various
_ requnsrte changes/deletxon/addmon needed in the Schedule of- the Parllament.
: ' (Preven’uon of Dlsquahﬂca‘non) Act, 1958, ‘
1.28 The Cemmrttee in connection with the examination of bodies under
various State Governments also visrtedvState‘Govem‘ments of Tamil Nady,
Kerala, Karnataka, Han/ana Himachal Pradesh, Sikkim West Bengal and
| Union Temtory of Chandlgarh to hold informal discussions with the State -
authorities ‘to have a clear plcture of the various State bodies and laws
- applicable there’co in connection with Oﬁ"ces of Profit.

1.29 From the deliberations held in these meetings with representa’nves of .
-Union Mlnrstnes analysis of different cases referred to the Commrttee and the
past efforts made by the Parhamentary Commrttees to revisit the Act, the
following important points emerged ‘most of which have already ‘been
reflected upon in_ the aforementioned Reports on rndrvxdual Ministries

presented by the Comml‘dee

(1) . . The ekpreesion “O,fﬁ.ce‘ o_f' Profit”"h»es nei)th_er been defined in- the
Constitution of India nor in any statute. Even the Parliament. (Prevention of
Disqualification) Act, 1959 does not provide for the definition of “Ofﬁce‘er‘
Profit”. Though a definition of Office of Profit was aﬁempted by the Ministry of
Law and Justice dunng the examination of the Parlrament (Preven’uon of -

Drsquallﬂcatzon) Amendment Bill, 2006 by the ‘Joint Committee to examine the .
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" Constitutional and Legal position relating to Office of Profit’ , the same wvas
not found satisfactory by the Committee. The Joint Parliamentary Committee
instead, had suggested a comprehensrve defmrtron as reproduced in Para no.

1.20 above. No concrete follow up action in thrs connection has been taken

by the Ministry of Law and Justice so far.

- (2)  The language and formatting of the Parliament (Prevention of
Disqualification) Act, 1959 s very complex and dh‘ﬁ’c‘ult to comprehend.
During the evidence bf,the Union Ministries, the Committee observed that
most of the Ministries/ Departments were not very clear about the prbvisicns
_of the Act. The complexity- of the provisions of the Actis a!so manifested in the
' drvergent views taken by the Legrslatrve Department and Department of Legal
Affairs on the cases referred to them by the Committee, though both of them
" are departments of the same Ministry i.e. .Mr_mstry of Law and Justice under
whose purview the Parﬁenient(Prevenﬁon of Di'squeliﬁcation) Act, 1959
comes. Therefore, provisions of the 1959 Act is required to be simplified in .

~order to make it comprehensible to all concerned.

(3) - Under ‘clauses (a) to (m) of Section 3 of Parliament (Prevention of
Disqualification) Act, 1959. details of offices of prorit exempted from
" disqualification have been provided. Further; the clause (k) of the same
Section 3 provides -a list of 55. offices exempted from drsqualiﬁoation. Though
the Committee understand that insertion of Table in.clause (k) was done by
way of amendments in the Act Carried out in the yeer 2006 yet it is felt that
" such precemeal insertions/amendments make. the reading of the Act qur’tet

complicated.  This needs to be addressed so as to grve a clear

comprehensrble reading of the Act.

(4) The Parhament (Preventron of Drsqualrfrcatron) Act, 1959 predemman‘dy
takes into consideration pecumary aspect rela’ung to "office of proxr it" to
determine and identify, if any office would be considered as an "Office of
Profit" under the 'Gove’rnment so as to incur disqualification of nominate_d
MPs. Other than that no specific criteria for prevention of disqueliﬁcation:

has been specifically spelt out in sectioh 3 of the 1959 Act. The criteria
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followed by Joint Committee on Offices of Profit has been indicated in pars

no. 1.15 above. The criteria needs to be suitably rncorporated in the Act o-f

1959 to avoid any possible legal implications on this account The JPC

Report have also recommended accordingly in Para no. 28 of their Repor*t :

as reproduced in para 1.18 above.

(5) In certarn cases there appears to be apparent conﬂrct between The

Parl ament (Prevenhon of Drsquahﬂcatron) Act 1959 and certain other

- statutes which provide for nomination/ eIectron of MPs in organisations

© setup. there under. As' already indicated in para 1.22, the Committee in their

Eighth report (15th Lok Sabha) had recommended for insertion -of an
express provision in the Act The Mlnrstry of Law and Justrce are yet to take

actron in this regard.

(6) 'Preﬁsentiy,' MPs are involved in implementati._on of various flagship -

: Schemes/Programmes like Swachh Bharat Mission, Smart City Mission,

.Deen Dayal. _Upadhya-y—Gramin ‘Kaushalya Yojna etc. and other

programmes. There may be cases ‘where MPs responsibilities and role in

lmplementatron of these programmes/ schemes are not stnctly advisory in

~ nature. Consrdenng the importance of mvolvement of pubhc representatives

in review and monrtonng of these scheme the Commrttee feel that such
nomination should be saved from incurring disqualification: However, care -

should be taken by the Executive to ensure that the nature of duties to be

: performed by the MPs and the al!owances admissible to them n‘ any, are in

accordance with the exrstmg provisions of the Act

(7) Whrle so many amendments have been. carried out in the Act, no efforts -

. Wwere apparently made to remove/delete the obsolete/rrrelevant provisions.

5..Some such provrsrons are still existing in the Act Wthh are as follows:

(i) Section 4 of the. Parhament (Preventlon ot Drsquaht‘ catron) Act 1959

‘ provrdes for temporary suspension of drsquahf cation in certain cases Whereby

- a sort of grace period of 6 months has been provided for a pérson for being a

member of Parliament who rmmedratety before the commencement of this Act
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held an office of profit declared by any law repealed by this Act, not to
“disqualify the holder thereof for being euch member, becomes so disqualified
by reason of any of the provisions contained in this Act, such office shall not
if held by such person for any period not extending ioeyoi%‘id a period of sjx

. months from the commencement of this Act disqualify him for being a memioer

~of parliament. The said provision is no longer relevant. °

(i) As per the submiseions made to the Committee, rnany Bodies mentioned in
the‘Scheduie to Parliament (Prevention of Disqualiﬁcation) Act, 1959 have 4
ceased to ‘exist but still being reflected in the Schedule. Some such entiti es
reported by the'oonoemed Ministries/Departments are as under:”
(a)‘ Air india International Corporation established under section 3 of the
Air Corporatlons Act 1953 (27 of 1953). ’

(b) Board of Direotors of the [Hindustan Chemicals and Fertilizers Limited]
(c) Board of Directors of the Sindri Fertilizers and Chemicals Limited

(d) Coal Board established under section 4 of thé Coal ,Mines.‘
(Conservation and Safety) Act, 1952 (12 of1952). '

(e) Coal Mines Labour Housing Board constituted under section 6 of the
Coa! Mines Labour Welfare Fund Act, (32 of 1947) ‘ '

| (f) Cotton Textiles Fund Com?mttee constituted undér the Textile Funds
Ordmance 1944 (Ord 34 of 1944)

(g) Tariff Commrssron estabhshed under Seotion 3 of tne Tariff
Commission Act, 1951 (50 of195t) ,

(h) Advisory Co"rnmittee for the Air-India International Corporation
appointed und'er Section 41 of the Air Corporations Act, 1953 (27 of 1953)

~ ‘(r) Advisory Committee for the Indian Airlmes Corporation appornted under ‘-‘,
: sec‘rron 41 of the Air Corporations Act, 1953 (27 of 1953) —

(J) Indian Central Cooonut Committee constltuted under‘Seotxon 4 of- the :
indran Coconut Committee Act, 1944 (10 of 1944)

(k) Indian. Centrai Cotton Committee c;onstituted under section 4 of the‘
Indian Cotton Cess Act, 1923 (14 of 1923) :
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(1) Indian Central Jute Committee

~ (m) Indian Central Oilseeds committee constituted under section 4 of the
Indian Olleﬁeeds Committee Act, 1946 (9 of 1946)

(n) Indian Central Sugarcane Committee
(b) Indian Centrai Tobacco Committee -

(p) Indian Lac Cess Committee constituted under section 4 of the Indiam
Lac Cess Act, 1930 (24 of 1930) - .

The Committee in thelr 6™ 8" 9" 13" and 14", Reports pertaining to
Ministries of Civil Avratrons Coal Commerce and industry, Agriculture,
~_ Chemicals and Fertilizers have already recommended for deletion of bodies

mentioned above.
(iii) - ‘Some Bodles mcluded in the schedule have been reportedly merged to

form new entities. The fol‘owmg may be seen for instance:

() Air India Ltd and Indian Aiflines Limited amalgamated with
Nat onal Avratlon Company,‘ \ '

(b) Dock Labour Board Bombay established under the Bombay Daock

' Workers (Regulatlon of Employment) Scheme 1956 made
under the Dock Workers l(Regulatlon of Employment) Act, 1948
(9 of 1948) has been Merged with Mumbai Port Trust, ‘

{(c) Dock Labour Board Madras, .Chennai establrshed under the -
Madras Dock Workers (Regulation of Employment) Scheme,
1958, 7gnade under the Dock Workers. (Regula’non of Employment)
Act, 1948 ~(9 of 1948) Merged with Chennai Port Trust.‘ )

In its 6th Report pertaining to th‘e Ministry .of Civil Avlations C'ommittee,
has already recommended for upaation of the. Schedule in respect of Air
_India Ltd and lndran Alrllnes Corpora’uon Therefore the relevant entnes are

requrred to be amended to reﬂect the changed status of these bodres

(lv) The Part | of the Schedule to the Act includes several PSUs Some of
the listed PSUs in Part | of the Schedule are given below:- .
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(a) Board of Directors of the Export Risks Insurance Corporatioﬁ Limited
(b) Board of Directors of the Hleavy Electrical Limited

(c) Board of Directors of the Hinduétan Cables ijitéd

(d) Board of Directors Aof "cheAHindustan !nsécticides Limitea

(e) Board of Directors of the HAindustan Machine Tools Lirhited '

(fy. Board of Directors of the Hindustan Shipyard Limited

(g) Board of Directors of the National [lndus’mal] Deve!opment

" Corporation Ltd.
(h) .\ Board of Directors of the Natxonal Instruments Limited

0 " Board of Directors of the Natlonal Small Industries Corpora’non

Limited
() Board of Directors of the Neyveli I_lgmte Corpora’uon (Private) Limited

. - The Ac‘c provides for disqualification specifically for the holders of the

~ post of Chairman- ‘in‘the Bodies listed in this Schedule thereby implying that
the Mémbers nominated in the PSU’s Boards would not attract disqualification.
This is not in conformity with the DPE guidelines. The Committee during the |
cou.rée of evidence have been appriséd by the witnesses that Department of
Public Enterprises governing Public .Sector Enterpri‘ées “vide letter
No.2(158)/70-BPE(GM) dated 13" October, 1972 had issued certain
guidelines- reiatmg to Composmon of Board of Dlrectors of Central Public
Sector Enterprises wherein I\/lembers of Parhament were excluded from-the
Board of Public Sector Enterprises, based on the recommendations of the

Krishna Menon Committes. Th_e DPE guidelines have been reproduced below. .

- ¥ Composition of Boards of Directors of Fublic Enterpnses (BPE
=No. 2(158)/70~ BPE (GM) dated 13th October, 1972).

Composn‘ton of Board of Dlrectors 39. DPE/Gu:deImes/ll(b)/’l
Composition of Boards of D:rectors of Public Enterprises

The . question as to how the strucz‘ure of the Boards of Directors of
Public Enterprises can be rationalized, consistent with efficient
" functioning of these enterprises has been under consideration of -
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I

i

Ji.

iv.

Government for some time. It has now been decided that the followiing
principles should be followed by the admm/straz‘/ve Ministries in thijs:

regard

For large multi-unit enterprises and large trading organizations, t#e
typical structure of a Board could be -a fill-time Chairman- -curm-
Managing Director assisted by at least two functional Directors, one of
~whom would be in-charge .of Finance, and part-time Directors. As
. regards the inclusion of General Managers of constituent units armd
‘executive in charge of diffeient regions in the Boards of multi-unit or
multi-regional enterprises, inclusion of a few General Managers ard
Direcfors by rotation could be considered. Even if all the General
-Managers are not made directors, those left out should also, in
principle, be invited to attend and participate in all the Board meetings.
It is, of course, understood that in certain situations, .they may nof, For e
! good reasons, all be /nvn‘ed to a particular meeting.

5

A z‘yplca/ sz‘rucz‘ure of a Board for the smaller enterprises could be a
Chairman-cum Managing Director with one, and possibly even fwo
~senior officers of the undertaking itself as furictional Directors together
with some part-time Directors. One of the functional Directors could, if
necessary, be designated as Executive Director or Director (Co-
ordination), should the burden on the Chalrman—-cum Manag/ng '

Director be too heavy.

. In the cases referred fo in (i) and (/1) above, there should be no bar to.
the appointment of a part-time Chairman, if in particular cases this
course appears desirable. In ‘such cases, a suitable whole-time
Managmg Director should lnvanably be appomz‘ed

The number of parl‘-z‘lme non- off/c:/a/ D/recz‘ors on the Boards of mufti-
unit and multiregional Public Enterprises may be about 1/3rd of the total
strength, which may be of the order of 12 to 15. In relatively smaller -

- enterprises, the Board strength should be between 8 and 12, including
official and non-official part-time - Directors, the number of the latter

belng about 1/3rd of the total.

The policy regarding apporm‘mem‘ of full-time Chairman/ Managing
Directors/Functional Directors from out of the "panels” béing prepared
by the Empanelment Selection Board in -accordance with the Prime

~Minister's directive, “should’ be followed_without -exception to ensure
maximum utilization of the panels.. The. aim should be for the
enterprises ‘themselves fo. generate their own top executives at this
" level also, - who should, therefore, be screened by the.Empanelment
Selection Board before considering empanelmenz‘ of Governmenz‘
servants and men from private enterprises.
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vi.

vii.

v

X

42.

Appointment of. Government represem‘az‘fves on the Boards should
ordinarily be restricted to the dealing Joint Secrez‘a/y/Dlrecz‘or butinth e
case of some Ministries, other officials within it. might be chosen so'a s
to constitute a Management Coordination Cell, as proposed to be don e
in the Mln/sf/y of Industrial Development and Internal Trade or fo meet
the oondmons about fhe number or directorships held by each off/cer

With regard to part-time Directors, as-an interim measure, the service's
of those from the private sector, who have volunteered for full-time

" appointment in Public Enterprises and considered fit and empanelled fo

hold such top level posts in Public Enterprises may be advantageousfy
utilised. A comprehensive list of those considered suitable for
appomtment as part-time Directors will, in due course, be prepared amd
circulated, it being understood, however, that discretion would be '
available to appoint those outside the list, where necessary. The final
decision ontthe question of representation of workers on the Boards of
Industrial Enterprises being pursued by the Department of Labour arrd
Employment will also be relevant in'this context.

On the question whether Government representatives on the Boards of
Public Enterprises should necessarily include a representative of the
Finanece ' Ministry, while [Finance Ministry representatives may be
appointed to the _major Public Enterprises, the relatively smaller -

 enterprises may do without representaz‘lves of the Finance Ministry. In

such cases, however, where there is no representative of the Finance
Ministry on the Boards, the undertakings should ensure that the

.. concemned Financial Advisers (Heads of the respective Expendifure.

Divisions in the Finance Ministry) receive, sufficiently in advance of the

" Board mesetings, the agenda papers, as also the minutes of the

meetings. This will enable the Finance M/n/sz‘/y z‘o keep in touch with tbe- ‘
activities of the enferpnses
The policy decision. in regard to the exclusion of Members of .
Parliament in the Boards of Public Enterprises, which. is based on the
recommendations of the Krishna Menon Committee. should remain
unchanged. (The rélevant extract from- -the report of the Krishna Menon
Committee on State Undertakings and Government's decisions

" thereon, referred fo above, is enclosed in Annexure)

. 2. The above deC/smns are brought to the notice of the Mm/stly -of

Petroleum: and Chemfca/s etc., for information and compliance.
~ ANNEXURE
‘Members of Parliament on Boards " |

A more dn‘f/cu/t question to decide arises in  the matter of Members of
Parliament or Legislative Assemblies, and whether they should be
members of Boards of Management. The overwhelming weight of
considerations must be against it. Such membership even If it carries
no emoluments, carries much power and patronage. The Member of
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Parliament concerned is part of the organ of public control and is the : iR
exponent of public criticism in Parliament. As a Director-or part of a
concern’s administration he is responsible for the very conduct and
_affairs which Parliament, and therefore, he is called upon fo examine,
criticize and judge. Having specialized and inside knowledge, he can
use it in Parliament and elsewhere, when he has disagreements with
his colleagues on the Board and wishes to take a line apart from the-

~ team of which he is a Member. His colleagues who are not Members of .
Parliament like himself cannot reply. They are nofficials"—employed in
State Undertakings. His ' Parliamentary colleagues are also at a
disadvantage because he purports to. speak from expert and inside -
knowledge. The Minister finds himself in a.very embarrassing position
when the matter is debated in the House. : N

‘There is also the further consideration-for whom does he speak? (1) If

he speaks.for the industry in Parliament he takes the place of the

Minister; (2) if he speaks for the Board as Managing Director or-
' Chairman, being one himself, then he has greater facilities which other
 MPs do not have; (3) ifhe turns critic, he places everyone including the
industry in an adverse position. ' L IR

1t will be understood that such a Member of Parliament, who Is not a
member of Government, cannot take over the functions and duties of a
Minister. He cannot be a critic for the reasons stated above. Thus, he
can neither defend nor criticize, for as Chairman or a Director of the
Co,mpany‘boncerned he has access to information which others do not
have and which he should not use. Therefore, if a Member of
Parliament is Chairman or evell @ Director, he would disqualify himself ’
for participation in discussions in regard to the concern he is associated
with, and there would be severe limitations in regard to his participation

in debates on similar concerns or State concerns as a whole. On the
other hand, he cannot be obliged to sit in Parliament unconcerned,
when the debate is on matters of which he has knowledge. "This, in

- effect, would prevent him from functioning fully as a Member of
Parliament. If, on the other hand, he were to use his position and his
knowledge, then he places the concern of which he is an active and
responsible part and the Board at a great disadvantage as well as in a
position of embarrassment. His colleagues and the concerm are not.
représ'em‘ed-jn' Parliament except through the Minister. Conflicts will

- arise as to whom the Minister represents. In the result, therefore,

appointment of Mémbers of Parliament in Corporations is altogether an --
unheaithy practice and is difficult to justify. S : .
GoVérhm_enf’s Deciéion on the Above Recommendation

" "iembers of Parliament should not be apﬁointed to Boards of
Directors”. B Co .

| (BPE No. 2(158)/70-BPE (GM) dated 13th October, 1972)
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Thus, the position relating to indUction of Members of Parliament in _thei
Board of Public Sector Undertaking was. clarified way back in the year 1972,
The Schedule to the 1959 Act has been amended ‘ﬂve times, post issuance of
DPE guidelines dated 13 October, 1972 but in none of these amendments thrs :

jssue has ever seems to have been addressed

(v) During the course of review the Committee also noted that several newv
bodies have come .into existence post enactment of 1959 Act, havt“ng
Members of Parliament nominated in different capacities. These"Bodies needl
. to be taken rnto aooount and suitable. provisions need to be made to prevent

undue dxsquahﬂcatron of the- Members under the Parhament (Prevent ion of

Dlsquahﬂcatron) Act, 1959

(vi) As per the lntormaton provrded by the concerned Ministries, there are
some Bodies /Commlttees/ Corporatlons listed in the Schedule of the Act of

1959, but never had Members of Pasliament nomrnated/appomted such as-

(a) Central Warehousmg Corporatron (CWCQC) under the Department of

Food and Public Distribution. ,
(b) Licensing Committee and Tariff Commrssron under the Department of

Industrial. policy and promotion.
(c) Hrndustan Insecticides errted under Department of Chemrcals and

Petrochemlcats
() Hlndustan Shrpyards Limited under Department of Defence Productio
(&) Company Law Adwsory Commission” under- the ‘Ministry of Corporate :
Affairs. '
. _(f) Under the . Mrnlstry of Minority Affairs a) National Commission for
Minority,b) Durgah Khawaja Saheb, c) Central Wagf Council, and”
d) Mautana Azad Educatlon Foundatlon (MAEF)

1. 30 Entrxes relatmg to suoh Bodies, where there is. no scope for .
nomlna’uon or apporntment of a member of Parhament does not serve any
useful purpose. The Commrttee in their Sth Report pertarnrng to Mlnlstry of

Commerce and Industries has already recommended deletion of entry of

Page | 29




Licensing Committee in Part | of the Schedule to the Parliament (Preventiom
of Disqua]iﬁcétion) Act, 1959. M/c Law and Justice, in chspltation with
Concefned Ministries/ Departments may take action for deletion of afdh
obsolete/ redundant entrieé as indicated in Para 7 [ (i) to (vi) ]. This is

re’q,uiredw to- be done in a time bound manner under intimation to the

- Committee.

1.31 The Commlt’cee after taking stock of the progress made vv!th reference
- to the comprehenswe review of the Act undertaken by it, demded in its
meetmg held on 31.1. 2018 to present a consolidated Repor’c hlghhghtlng its

major findings and suggestmg the way. forward

'\
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RECOMMENDATIONS/ OBSERVATIONS

’132 The Comm;ﬁee is well aware that the constztu‘aona! provzsmn
enshrmed in Articl e’iOZ(’l)(a) seeks to attain two  fold objectives of ({)
separatmn of power between the legislature and the executwe and (ii)
prevemmn of possaba ity of a conflict between duty and mteres& of an
individual who is requn'ed to perform the role of both a legss!ator and a
member of the executive. The Parliament (Prevention of Disqualification)
Act 1959 is the on ly Central legislation governing “Office of ProfFit". On
~ taking up thesr work, the Joint Commat‘ee on Offices of Proﬁt consstituted
for the. 16" Lok Sabha were “fully conscious of the fact that despite
“séveral amendments that had taken place in the past; no concrete efforts
were made by the Government for a cb%nprehenéive review or revisién of
the Act, despste such recommendat:on having been given from i;me to..
time by the prevaous Joint Committee - on Offices of Profit. The.
Committee, therefore felt that acomprehensnre review of the Act, in
order to make it contemporary and respaﬁsive to the éurrent socio
iec:,(m,di’wnia env'imnment, is neéd of the hour.

1. 33 The Commitiee underﬁ@@k a comprehenswe rewew of the Act. In
‘ “the process of. review, %he Commaﬁee held discussions .with the'
representatives of 55 Union Ministries .and their Departments Exght
Reports pertaining to Eight individual - Union’ mestr:es name!y the
Ministry of Civil Awa’aons Mmsstry of External Affa;rs Mmlstry of Coal
) ‘Mmistry ‘of Commerce & lndustry, l\;‘hmstry of Agnculture, Mm:stry of

_Chemicals & Fertilizers, Ministry of Development" of North Eastern
Region and Mamstry of Food, Public Distribution and Consumer Affalrs -
have already been presented by the Committee to the Parhament ‘In .
these Reports, the Committee mainly focused upon various requisite
changes/deletion/addition needed in the Schedule of the Parliament -

(Prevention of Disqualification) Act, 1958.
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1.34 During the course of review, the Committee felt that'a revisit, not
merely. to the Schedule, but of the whole Act was xmportant In this
conneetxen the Committee alsQ ceﬂsxdered important to take into
account the pa’evaous recommendaftaens of the Commitiees censtamted

earlier and the action taken thereon by the Gevemmem

1.35 While geieg mto the details of pas’c eﬁoﬁs made m"th%s
connection, the Commrttee noted that the Amendment Bill 2006 for

substantial amendmems in the Parhament (Prevemaon of Dzsquahﬂca“tmn .

_ )Act 1959 was retumed by the then President of mdxa invoking Article

111 of the Constitution of India. While reconsidefing the said Bill by the

Lok Sabha on 31°* July,2006,. an assurance was given on the floor of the .

House that the various points raised in the message of the Hon’ble

| president W!H be examined by the Joint committee of both the Houses of

‘Parhament In pursuance of that assurance, a Joint Comma’ctee of 15

Members of Parhament (10 of Lok Sabha and 5 from Ra;ya "Sabha) was

‘constituted to examine the Constitutional and Legal Posmon Relatmg to

: Ofﬁce of Profit on 18 August, 20086.

The said Joint commﬁtee had emphasazed upon the need for defmstaon

of Office-of Pmﬁt and had also suggested a comprehenswe defmmen.

‘ specn‘ymg -the criterions- for determination of the Office of . Profit. The

Commitiee ‘had also recommended suitable amendments in Article

102(1) (a) of the. Const;tutlon The Committee is however disappomted to

: note that that despite the matter bemg SO lmpor‘cant as to an assurance L

given to the Parhament in response to a message received fmm ‘the

Hon’ble Presadent no concrete action has so far been taken by the_

Ministry of Law and Justice in this regard even aﬁer a decade,

: Samﬂariy, during 15th Lck Sabha the Joint Commrttee on Offices of -
~Profit at their sitting held on 20 October, 2010 desired to amend the

" parliament (Prevention of Dasquahﬁcatxon} Act, 1958 to mcorporate an
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express provision-in Section 3 of the Act. The Committee fe!t that ’&hié
would dispel apparent | conflict in the provisions of some statistes
requiring election of Members of Parliament for their apgﬁointment to
Government Bodies with that of the Parliament (Prevention of
Disqualification) Act, 1859. Although, the Ministry of Law had prepa red
and got.a a draft approved by the Joint Committee on Offices of Profit,

no further acﬁon Was taken by them to introduce a draft Iegisiatéon.

1.36 - Taking mto accoum the pasi eﬁoﬁs ana!ysss of cases referred to
them and the submassmn made dur’mg the review of various Mmastmes

and Depaﬁmems, the commaﬁeg recommend the following:

i}

(1) The expresszon “Ofﬁce of Profit” has neither been defined in the
Constatut;on of India noa‘ in any statute. Even the Parliament (Prevent;on

of stquahﬂcat:on) Act, 1859 do not prowde for the definition of “Office
of Profit”.  The JPC had suggested a comprehenssve defmltion as
" -reproduced in Para No. 1.20 akove. No concrete follow up action in this’
connection has been taken by the Ministry of Law and Justice so fé;r.
Expressing iis displeasure on this i'nordinate delay, the Committee direct
the Ministry of Law and Justice to take it up on priority and submit ac-tion

 taken reporton mohtth basis as already asked for.

(2) 'é"he language and formatiing of the Parliament (Prevention of
Disqualification) Act, 1959 is very complex and difficult to 'ccrhmehend,
During the evidence of the Union Mmlstrses the Committee obéerved-
that most of the Mmlstneleepartments were not very clear about" the
} "prc\nszons of the Act. On a number of occasmns divergent vxews are

taken by the Legsslative Department and Department of Legal Affairs on :
‘-","the same issue. Therefore prov:sxons of the 1959 Act is required to be

sxmphf;ed by the Ministry of Law and Justlce in ‘order to make it

comprehensible to all concerned.

(3) - TheA Parliament (PrevehtionA of . Disqualification) Act, 19"59 .

‘predominantly. takes into consideration pecuniary aspect ‘re{ating‘to
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"office of profit" to determine and identify, if any office would be
considered as an "Office of Profit" under the Govemmef_;t so as to .
incur disquaiiﬁcaﬁon of nominated MPs. Other than that no specific
criteria for prevention of disqualification has been specifically spelt
out in section 3 of the 1959 Act. The criteria followed by Joint
Co'-mmittee on Offices of Profit need to be. suitab!y incorporated in the
Act of 1959 to avoid any possible legal lmphcatmns on this account.
"The JPC Repei’t referred to in Para 1.18 above have also recommended |

accordmg!y. The Mmzsiry of Law and Justice may submit an Action

Taken Report within a month.

| :
- (4) ln certain cases there appears to be apparent conﬁ;ct between the

Parhament ( Prevention of Dssquahﬁcatmn) Act 1959 and certain other
statutes which provide for nommataonle!ectmn of MPs in organisations
setup thereunder. As already mdacated in Para 122 the Committee
had recommended for insertion of an express provision in the Act in
their Eight repor‘t (15th Lok Sabha).The Mmlstry of Law and Justice are B
yet to take action in this regard. The Committee d:rects the Ministry to ,

expedite the same and report action taken to the Committee within

' three months positively.

' (5) ?resentiy, MPs are involved in émp!ementaﬁon of varioué flagship
Schemes'lProggrammes like  Swachh Bharat Mission, Smart City
Mission, Deen Dayal Upadhyay—Gramm Kaushalya Yojna etc. and other.
programmes. There may be cases, where MPs responsibilities and role
in lmplementatxon of these Frogrammesl Schemes are not strictly -
advisory in nature Conszdermg importance of involvement of public

representat;ves in. review and monitoring of these scheme, the’
Committee feel that such nommations should be saved from mcurrmg |

dlsquahflcatzon However, ‘care should be taken by ‘the Executwe to
mensure that the nature of duties to‘be performed by the MPs and the
a!lowances admissible to them, if any, are ‘in accordance With the

exnstmg prov:s;ons of the Act The Committee recommends that the -
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Ministry of Law and Justice issue suitable advisory to the

Central/State Governments in this connection.

(6) While so many amendments have been carried out in the Act, no
efforts were apparently made to removel/deiete the obsolete/irrelewsant

provisions. Some such provisions still existing in the Act are as followvs:

(i) Section 4 of the Parliament {Prevention of Disqualification) Act, 1 959

is no longer relevant for the reasons given in Para 1.29(7){i) above.

(il As per the submissions made to the Committee, many Bodiies
mentioned in the Schedule fo Parliament (Prevention of Disqualification)
Act, 1959 have ceased to exist but are still being reflected in the
Schedule. Some such entities reported by the concerned

Ministries/Departments are mentioned in Para 1.29(7){ii) of the Report.

(iii) Some Bodies included in the Schedule have been reportedly

merged to form new entities. Some such examples are given in Para

1.28(7){iii) above.

(iv) The commitiee was also apprised that there are some Bodies
/ICommittees/ Corporations listed in the Schedule of the Act of 1959, but
never had Members of Parliament nominated/appointed. Some such

examples have been given in Para 1.29({7){vi) above.

(v) The Parti of the Schedule to the Act of 1959 includes several PSUs,
examples of which are given in Para 1.29(7){(iv) above. The Act provides
for disqualification specifically for the holders of the post of Chairman
in the Bodies listed in this Schedule thereby implying that the Members
nominated in the PSU’s Boards would not attract disqualification. This is
not in conformity with the DPE guidelines as reproduced in

Para1.29(7){(iv) above. The Government’s decision on the issue is very |

clear that "Members of Parliament should not be appointed to Boards of

Directors"”.
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The Ministry of Law and Justice need to take into account the mbove
obsolete entries in the Act for appropriate amendment in a time bound
manner. They may also take a view in consultation with the conc erned
authorities regarding the relevance of DPE guidelines to State/UT PSU
Boards. The Committee, however feel that the rationale behind the said
DPE guidelines should hold good for State/UT, PSUs also in so #ar as

appointment of MPs in the Boards of such PSUs is concerned.

(vi) During the course of review the Committee also noted that coming
up of new Bodies or winding uplclosing of existing ones having
Members of Parliament nominated in different capacities is a regular
feature. Therefore, no list of such bodies can be treated as final/static or
all inclusive. The need therefore, is to have a proper reporting
-mechanism which may enable the Committee as well as the Nodal
authorities in Government to have an updated position of all such
entities where MPs are involved or proposed to be engaged. The
Committee feel that appropriate application of ‘e-governance’ should be
considered by the Ministry of Parliament Affairs so as to have the
position updated on real time basis or at quarterly intervals whatever is

feasible, available on the Ministry’s Dashboard for use by all concerned.

NEW DELHI: - KALRAJ MISHRA
07 August, 2018 ' Chairperson,
16 Sravana, 1940 (Saka) Joint Committee on Offices of Profit
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Anin BARWR e~

THE PARLIAMENT (PREVENTION OF DISQUALIF ICATIOI\D ACT, 1959
' (1 0 OF 1959)
[4th April, 1959.7

An Act to declare that certain ofﬁces of proﬁt under the Government shall not disqualify the
holders thereof for being chosen as, or for being, members of Parliament.

BE it enacted by Parliament in the Tenth Year of the Republic of India as follows:—

1. Short title—This Act may be called the Parliament (Prevention of D1squahﬁcatxon)
Act, 1959. '

2. De?nitions.nIn this Act, unless the context otherwise requires,—

(@)*compensatory. allowance” means any sum of money payable to the holder of an office by
Way of daily allowance [such allowance not exceeding the amount of daily allowance to which &
member of Parliament is entitled under '[the Salarv Allowances and Pension of Members of
Parliament Act, 1954 (30 of 1954)]], . conveyance allowance, house rent
allowance or travelhng allowance for the purpose of enabling him fo recoup any expenditure
incurred by him in performing the functions, of that office;

® “statutory body” means any corporation, committee, commission, council, board or other
body of persons, whether mcorporated or not, established by or under any law for the time being
in force; :

(e)¢ non—statutm vy body” means any body of persons other than a stamtory body.

. Certain offices of profit not to dxsquahfy ~It is-hereby declared that none of the followmcr
ofﬁces in so far as it is an office of profit under the Government of India or the Government of any
State, shall disqualify the holder thereof for being chosen as, or for being, a member of Parliament,
namely,~— ’ '

‘ (@) any office held by a Minister, Minister of State or Deputy Minister for the Union or for
. any State, whether ex officio or by name; )

*[(aa) the office of a Leader of the Opposition in Parliament;)

*[(ab) the office of Deputy Chairman, Planning Commission;]

[(ac) the office of* [each leader and deputy leadm] of a recognised party and
recogmsed group in either House of Parliament;] .
$[(ad) the office of the Chairperson of the National Advisory Council constituted by the
" Government of India in the Cabinet Secretariat vide Order No. 631/2/1/2004 Cab., dated the
31st May, 2004;] '

(b) the office of Chief Whlp, Deputy Chief Whip or Whip in Parliament or of a Parliamentary
Secretary;

1. Subs. by Act 54 0f 1993, s. 2, for certain words (w.e.f. 27-8-1993).
2.Ins. by Act 33 011977, 5. 12 (wee.f 1-11-1977).

3. Ins. by Act 54 of 1993, s. 3 (w.e.f 19-7-1993).

4, Ins. by Act 50f1999,5.5.

5. Subs. by Act 18 0f 2000, s. 5, for certain words (w.e.f. 7-6-2000).
6. Ins. by Act 31 0f 2006, 5.2 (w.e.f 18-8-2006).

(W)
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'[(ba) the office of chairperson of—

(i) the National Commission for Minorities constituted under section 3 of the Nation al
Commission for Minorities Act, 1992 (19 0f1992);

’[(#) the National Comm1351on for the Scheduled Castes constituted under clause (D) of .
article 338 of the Constitution;

(fia) the National Commission for the Scheduled Tribes constituted under clause 1) of
article 338 A of the Constitution;] '

(#if) the National Commission for women constituted under section 3 of the National
Commission for Women Act, 1990 (20 of 1990);]

(c) the office of a member of any force raised or maintained under the Natlonal Cadet Corps
Act, I948 (31 of 1948), the Territorial Army Act, 1948 (56 of 1948), or the Reserve and Auxiliary
Alir Forces Act, 1952 (62 of 1952);

(d) the office of a member of a Home Guard constituted under any law for the time being.in
force in any State; :

(e) the office of sheriff in the city of Bombay, Calcutta or Madras;

(/) the office of chairman or member of the syndicate, senate, executive committee, council or
court of a university or any other body connected with a university;

(g) the office of a member of any delegation or mission sent outs1de India by the Government
for any special purpose;

(h) the office of chairman or member of a committee (whether consisting of one or-more
members), set up temporarily for the purpose of advising the Government or any other authority
in respect of any matter of public importance or for the purpose of making an inquiry into, or
collecting statistics in respect of, any such matter, if the holder of such office is not entitled to any
remuneration other than compensa’tory allowance;

’[(¥) the office of chairman, director or member of any statutory or non—statutory body other
than any such body as is referred to in clause (%), if the holder of such office is not entitled to any
_temuneration. other than compensatory allowance, but excluding (7) the office of chairman of any
statutory or non-statutory body specified in Part I of the Schedule, (i) the office of chairman or
secretary of any Statutory or non—statutory body specxﬁed in Part IT of the Schedule;]

(D the office of village revenue officer, whether called a lambardar, malguzar, patel
deshmukh or by any other name, whose duty is to collect land revenue and who i is remunerated by
a share of, or commission on, the amount of land revenue collected by him, but who does not
discharge any police functions. - ‘ '

¥ [(k) the office of Chairman; Deputy Chairman, Secretary or Member (By whate\;er
name called) in any Vstatutdry or non-statutory body specified in the Table;

. Ins. by Act 54 0f 1993, 5.3 (w.e.f. 27-8-1993).

Subs. by Act 28 0f 2013, 5.2 (w.e.f. 19-2-2014).

Subs. by Act 54 0f 1993, 5. 3, for clause (i) (w.e.f. 19-7-1993).
Ins. by Act 31 0f 2006, s. 12 (w.e.f. 4-4-1959).
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() the office of Chairman or Trustee (by whatever name called) of any Trust, whether public or
private, not being a body specified in the Schedule;

(m) the office of Chairman, President, Vice-President or Principal Secretary or.
Secretary of the Governing Body of any society registered under the Societies Registration
Act, 1860 (21 of 1860) or under any other law relating to registration of societies, not being a

" body specified in the Schedule.]

' Explanation I].~For the purposes of this section, the office of *[Chairman, Deputy Chairrﬁan or
Secretary] shall include every office of that description by whatever name called.

*[Explanation 2.—In clause (aa), the expression “Leader of the Opposition” shall have the
meaning assigned to it in the Salary and Allowances of Leaders of Opposmon in Parliament
Act, 1977 (33 of1977)]

“|Explanation 3.—1In clause (ac), the expressions “recognised party” and “recognised group” shall
have the meanings assigned.to them in the Leaders and Chief Whips of Recognised Parties and .-
Groups in Parliament (Facilities) Act, 1998 (5 0f 1999).]

4. Temporary suspension of disqualification in certain cases.—Ifa person being a member of
Parliament who immediately before the commencement of this Act held an office of profit declared ]
by any law repealed by this Act not to disqualify the holder thereof for being such member, becomes
so disqualified by reason of any of the provisions contained in this Act, such office shall not, if held
by such person.for any period not extending beyond & pericd of six months from the commencement
of this Act disqualify him for being a member of Parliament. :

5. Repeals.—The Parliament (Prevention of Disqualification) Act, 1950 (19 of 1950), the
Parliament Prevention of Disqualification Act, 1951 (68 of 1951), the Prevention of Disqualification
Act, 1953 (1 of 1954), and any prov151on in any other enactment which is 1ncon31SLent with thls Act
are hereby repealed.

1. Explanation numbered as Explanation 1 thereof by Act 33 of 1977, 5. 12 (we f1-11- 1977)
2. Subs. by Act 54 of 1993, s. 3, for certain words (w.e.f. 27-8-1993).

3.Ins. by Act 33 0f 1977, 5. 12 (wee.f. 1-11-1977).

4. Ins. by Act5 0f 1999, 5. 3.
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THE SCHEDULE
[See section 3]

PARTI |
BODIES UNDER THE CENTRAL GOVERNMENT

o]

Air-India International Corporaticn estéblished under section 3 of the Air Corporatiors
Act, 1953 (27 of 1953).

Alr Trensport Council constituted under section 30 of the Air Corporations
Act, 1953 (27 of 1953). :

Boérq;l of Directors of the Exporthisks Insurance Corporation '* * * Limited,
Board of Directors of'the H}eavy Electrical '* * * Limited.
Board of Directors of the Hindustan Cables 1‘* * * Limited.
Board of Directors of the Hindustan Insecticides 1* * * Limited.
Board of Directors of the Hindustan Machir—le Tools ' o Limited.
Board of Directors of the'Hix:Ldustan Shipyard Limited.
Board of Directors of the *[Hindustan Chemicals and Fertlhzers Limited].
Board of Dlrectors of'the National Coal Development Corporation (anate) Limited.
Board of Dlrectors of the National [Industrlal} Development Corporatxon * % # Limited.
Board of Directors of the National Instruments ' * * Limited.

. Board of Directors of the National Small Industries Corporation ** * * Limited.
Board of Di.rectors of the Ney veh Lignite Corporation (P'rivate) Limited.
Board of Directors of the Sindri Fertilizers and Chemicals *# # # Limited.
Board of Directors of the State Trading Corporation of India '+ * * Limited.

4

Central Warehousing Corporation established under section 17 of the Agricultural Produce
(Development and Warehousing) Corporations Act, 1956 (28 of 1956). ‘

Coal Board established under section 4 of the Coal Mmes (Conserva‘uon and -Safety)
Act, 1952 (12 of 1952).

Coal Mines Labour Housmg Board constltuted under secmon 6 of the Coal Mines Labour Welfare

Fund Act, 1947 (32 of 1947). ‘
Commissioners for the Port of Calcutta.
, Committee for the aHotmerit of land in the township of G-andhidham

Company Law Advisory Commission constituted under section 410 of the . Compames
Act, 1956 (1 of1956) -

1. The brackets and word "(Prwate)" omitted by Act 58 of 1960, s. 3 and the Second Schedule.
2. Subs. by Act 38 of 1960, 5.3 and the Second Schedule, for "Nangal Fertilizers and Chemicals (Private)

Limited”. .
Afr O

3.Ins. by s. 3 and the Second Schedule, ibid.



S pam turd e, AT LA e

i
H
H
g
i
4
z
3
£
H
1
£
i

Cotton  Textiles Fund ~ Committee constituted  under the  Textile  Funds
Ordinance, 1944 (Ord. 34 of 1944).

Dock Labour Board, Bombay, established under the Bombay Dock Workers (Regulation
of Employment) Scheme, 1956, made under the Dock Workers (Regulation of Employmeznt)
Act, 1948 (5 of 1948).

Dock Labour Board, Calcutta, established under the Calcutta Dock Workers’ (Regulatlon of
Employment) Scheme, 1956, made under the Dock Workers (Regulation of Employment) Act, 1948

(9 of 1948).

Dock Labour Board, Madras, established under the Madras Dock Workers (Regulation
of Employment) Scheme, 1956, made under the Dock Workers (Regulation of Employment)
Act, 1948 (9 of 1948).

[ :
Forward Markets Commission established under section 3 of the Forward Contracts (Regulation)

Act, 1952 (74 of 1952).

Indian Airlines Corporation established under section 3 of the Air Corporations
Act, 1953 (27 of 1953).

Industrial Finance Corporation of India established under section 3 of the Indusmal Finance
Corporation Act, 1948 (15 of 1948). '

Licensing Committee constituted under Rule 10 of the Registration and Licensing
of Industrial Undertakings' Rules, 1952, made under the Industries (Development and

Regulation) Act, 1951 (65 of 1951).

Mining Boards constituted under section 12 of the Mines Act, 1952 (35 of 19525.

National Co-operative Developmcnt and War ehousmo Board established under section 3 of the
Agricultural Produce (Development and Werehousing) Corporations Act, 1956 (28 0f 1956).

Rehabilitation Finance Administration conéti’cuted under section 3 of the Rehabilitation F ir;ance
Administration Act, 1948 (12 of 1948). '

Tariff Commission established under section 3 of the Tariff Commission Act, 1951 (50 of 1951)
Trustees of the Port of Bombay ‘
- Trustees of the Port of Madras.

Trustees or Commissioners of any major Port as defined in the Indian -Ports
Act, 1908 (15 of 1908), other than the Port of Calcutta, Bombay or Madras '

BODIES UNDER STATE GOVERNMENTS

Andhra Pradesh

Agricultural Improvement Fund Committee constituted under section 3 of the Hyderabad
Agncultural Improvement Act, 1952.

Co-operaﬁye Agncultural and Marketing Development Fund Committee.

- Livestock Purchasing Committee.

A1



1954

Assam

' Adhi Conciliation Boards constituted under section 2A of the Assam Adhiars Protection
and Regulation Act, 1948,

Assam Evacuee Property Management Commitiee constituted under section 12 of the Assam
Evacuee Property Act, 1951. : :

Assam Text Book Committee.

Bihar

Mining Board for Coal Minesl.

Text Book and Education Literature Committee.
‘ K'.‘ : Bombay

Allocation Committee (Allépathic) under the Employees’ State Insurance Scherme.

Allocation Committee (Ayurvedic) uﬁder the Employees’ State Insurénce Scheme.

Board to conduct over-all supervision of the business and affairs of the Narsfnggirzji Mills,
Sholapur. ' ’ :

- Bombay Housing Board constituted under section 3 of the Bombay Housing Board Act, 1948.

Bombay State . Electricity Board constituted under section 5 of the Electricity (Supbly)
Act, 1948 (54 0of 1948). . '

Bombay State Electricity Consultative Council constituted under section 16 of the Electricity
(Supply) Act, 1948 (54 of 1948).

Medical Service Committee under the Employees’ State Insurance Scheme,
Pharmaceutical Committee under the Employees® State Insurance Scheme.

Regional Transport Authority for Ahmedabad, Aurangabad, Bombay, Nagpur, Poona, Rajkot
and Thana constituted under section 44 of the * Motor Vehicles Act, 1939 (4 of 1939).

Saurashtra Housing Board constituted under section 3 of the Saurashtra Housing Board Act, 1954,

State  Transport. Authority - constituted under ‘section 44 of the * Motor Vehicles
Act, 1939 (4 of 1939). ] '

Vidarbha Housing Board constituted under section 3 of the Madhya Pradesh Housing Act, 1950.
Kerala

Board of Examiners appointed under rule 8 of the Travancoi:e—Cochin Boiler Attendants Rules,

Panel of Assessors constituted under rule 63 of the Travancore-Cochin Boiler Attendants Rules,
1954, N o S

Panel of Assessérs constituted under the Travancoré—Cbchin Econdmiser Rules, 1956.
-Madhya Pradesh
Madhya Pradesh Housing Board constituted under section 3 of the Madhya Pradesh Housing

Board Act, 1950. ‘
" Mahakoshal Housing Board.

*Now see the relevant provisions of the Motor Vehicles Act, 1988 (59 of 1988
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[ Tamil Nadi)
Committee to select Books for Study for S.S.L.C. Examination.
Landing and Shipping Fees Committees for Minor Ports.

Local Committee constituted under regulation 10A of the Employees’ State Insurance (General) )
Regulations, 1950. ’

Madras Board of Transport.

[ Tamil Nadu Electricity Board} constituted under section 5 of the Electricity (Supply) Act,
1948 (54 of 1948). . . :

- Madras §ta‘ce Electriclity Consultativg Council constituted under section 16 of the
Electricity (Sgpply) Act, 1948 (54 of 1948).
Port Conser;/a.ncy Boards. f
Port Trust Boards of Minor Ports.
State Board of Communications.

'f ext Books Committee.
\ ‘ 3[Karha'z‘aka]

Board of Management, Mysore Iron and Steel Works, Bhiadravathi.
Board of Management of Industrial Concemns. - ‘
Orissa

Appeal Committee under the Board of Secondafy Eduaa‘cibn.

Orissa Board of Communications énd Transport.

Regional Transpért Authority co}nsﬁtu‘ced under section 1'4 of the *Motor Vehicies
Act, 1939 (4 0£ 1939).

~ State Transport Authority constituted under section 44 ofthe *Métor Vehicles ’
Act, 1939 (4 of 1939). - . ‘ ’
' Punjab
Punjab State National Workers (Relief and Rehabilitation) Board.
| Rajasthan i
" City Improvement Trust, Kota constituted under the City of Kota Improvement Act, 1946. .
Excise Appellate Board, Ajmer. o

Rajasthan State Electncﬂy Board constituted under section 5 of the Electricity (Supply)
Act, 1948 (54 of 1948).

. Urban Improvement Board, Jaipur.

1. Subs. by the Madras State (Alteration of Name) (Adaptatxon of Laws on Union Subjects) Order, 1970, for
“Madras” (w.e.f. 14-1-1969).

2. Subs. ibid, for “Madras State Electricity Board™.

3. Subs. by the Mysore State (Alteration of Name) (Adaptation of Laws on Union Subjects) Order, 1974, for

“Mysore™(w.e.f.1-11-1973). _
*Now see the relevant provisions of the Motor Vehicles Act, 1988 (55 0f1988).

43




Uttar Pradesh

Government Cement Faétory Board.

Local Committees for Agra, Kanpur, Lucknow and Saharanpur appointed under section 25 of th.e
Employees’ State Insurance Act, 1948 (34 of 1948).

Sub-Commlﬁee to select books for Educational Expansion Department.

U.P. Sugar and Power Alcohol and Labour Housing Board constituted under section 10 of the
U.P. Sugar and Power Alcohol Industries Labour Welfare and Development Fund Act, 1950.

West Bengal

Lme{:smg Board consntuted under the regulations made under rule 45 of the Indian Electricity~
Rules, 1956 '

West Bengal Housmo Board constituted under the West Bengal Deévelopment Corporation
Act, 1954.

BODIES IN UNION TERRITOR[ES

Delhi Development Authority constituted under section 3 of the Delhi Devel opment
Act, 1957 (61.0f 1957).

Delhi Electricity Power Control Board constituted under section 5 of the Bombay Electmcuy
(Spemal Powers) Act, 1946, as applied to Delhi.

Delhi State Electricity Council constituted under section 16 of the Electnmty (Supply)
Act, 1948 (54 of 1948).

PARTII
BODIES UNDER THE CENTRAL GOVERNMENT

Adwso;y Committee for the Air-India International Corporation’ appointed under section 41 of the
Aijr Corporations Act, 1953 (27 of 1953).

Advisory Committee for the Indian Airlines Corporation appomted under section 41 of the Air
Corpora’uons Act, 1953 (27 of 1953).

Cemral Silk Board constituted under section 4 of the Central Sﬂk Board Act, 1948 (61 of 1948).
. Coffee Board constituted under sectlon 4 of the Coffee Act, 1942 (7 0f 1942).
Coir Board constltuted under.sectlon 4 of the Coir Industry Act, 1953 (45 of 1953).

Development Counoll for Acids and Fertilizers established under sectxon 6 of the Industries
(Development and Regulatlon) Act, 1951 (65 of 1951).

Development Council for Alkalis and Allied Industries established under section § of the
Industries (Development and Regulation) Act, 1951-(65 of 1951). ’

Development Council for Bicycles established tnder section 6 of the Industues (Development
and Regulation) Act, 1951 (65 of 1951) .

Development Council for Drugs, Dyes and Intermedmes established under section 6 of the
Industries (Development and Regulation) Act, 1951 (65 of 1951).

Development Council for Food Processing Industnes established under section 6 of the
Industries (Development and Regulation) Act, 1951 (65 of 1951).

'é{%«
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Development Council for Heavy Electrical Engineering Industries established under section 6 cf
the Industries (Development and Regulation) Act, 1951 (65 of 1951).

Development Council for Internal Combustion Engines and Power Driven Pumps establishe d
under section 6 of the Industries (Development and Regulation) Act, 1951 (65 of 1951).

Development Council for Light Eléctrical Engineering Industries established under section 6 of
the Industries (Development and Regulation) Act, 1951 (65 of 1951). ‘

Development' Council for Machine Tools established under section 6 of the Industries
(Development and Regulation) Act, 1951 (65 of 1951).

Development Council for Non-ferrous Metals including alloys established under section 6 of thee

Industries (Developmemﬁ and Regulation) Act, 1951 (65 of 1951).

Development Council for Oil-based and Plastic Industries established under section 6 of the
Industries (Development and Régulation) Act, 1951 (65 of 1951).

Development Council for Sugar Industry established under sedﬁon 6 of the Industries
(Development and Regulation) Act, 1951 (65 of 1951).

Development Council for Textiles made of artificial Silk including artificial Silk Yarn establishe d
under section 6 of the Industries (Development and Regulation) Act, 1951 (65 of 1951).

Development Council for Textiles made of Wool; including woollen yarn, hosiéry, carpets
and druggets established under section 6 of the Industries (Development and Regulation)
Act, 1951 (65 of 1951). i

Durgah Committee, Ajmer, constituted under section 4 of the Durgah Khawaja Saheb
Act, 1955 (36 of 1955). ‘

Indian Central Arecanut Committee.

Indian Ceniral Coconut Committee consmuted under section 4 of the Indian Coconut
Comumittee Act, 1944 (10 of 1944). .

Indian Central Cotton Committee constituted under section 4 of the Indian‘Cot‘ton Cess
Act, 1923 (14 of 1923).

Indian Central Jute Commmee

Indian Central Qilseeds Committee constituted under section 4 of the Indian Oilseeds Commlttee

Act, 1946 (9 of 1946).

Indian Central Sugarcane Committee.
Inchan Central Tobacco Committee.

Indlan Lac Cess Committee const1tuted under section 4 of the Indian® Lac Cess

- Act, 1930 (24 of 1930).

Rubber Board constituted under section 4 of the Rubber Act, 1947 (24 of 1947).
Tea Board constituted under section 4 of the Tea Act, 1953 (29 of 1953).
BODIES UNDER STATE GOVERNMENTS
Andhra Pradesh

Market Committee constituted under section 4 of the Hyderabad Agricultural Market Act No. I
of 1339F. '
Market Committee constituted under section 4A of the Madras Commercial Crops Markets

Act, 1933
45



Bihar
Bihar State Board of Religious Trusts.

Bihar Subai Majlis Awgaf.

Bodh Gaya Temple Advzsory Committee constituted under section 15 of the Bodh Gaya Temple “

Act, 1949,

Body Gaya Temple Management Commm:ee constituted under section 3 of the Bodh- Gaya
Temple Act, 1949.

Kerala
Administration Commit‘cee for Coir Purchase Scheme,

Malabar Market Committee constituted under section 4A of the Madras Commercial Crops
Markets Act, 1933, . ! .

Tapioca Market Expansion Board.
V 1[Tamil Nadiui] .

Area Committee for Hindu Religious and Charitable Endowments constl’mted under section 12

of the Madras Hindu Religious and Charitable Endowments Act, 1951.

Meadras State Wakf Board constituted under section 9 of the Wakf Act, 1954 (29 of 1954).
Punjab .

State Marketmg Board constltuted under section 3 of the Patiala Agricultural Produce Markets
Act, 2004,
[TABLE

[See section 3(%)]

S. No. * Name of body . .
) @ | |

1. The Tripura Khadi and Village Industries Board, a body consmuted under the Tripura Khadi and
Village Industries Act, 1966.

2. The Uttar Pradesh Development Council.

(O8]

The Irrigation and Flood Control Commission, Uftar Pradesh. .

-~

The Indian Statistical Institute, Calcutta.

5. The West Bengal Handicrafts Development Corporation Limited. -

5
- 6. "The West Bengal Small Industries Development Corporation Limited.

I

1. Subs. by the Madras State (Alteration of Naxhe) (Adaptation of Laws on Union Subjects) Order, 1970, for
Madras (we.f 14 1-1969)." ‘ . __— ~

2. Part III omitted by Act 54 01993, 5. 4 (w.ef 19-7- 199.3)
3. Ins. by Act 31 0f2006, 5.3 (w.ef 4-4-1959).
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7. The West Bengal Industrial Development Corporation Limited.

8. The Sriniketan Santiniketan Development Authority, a body constituted under tﬁe .West Bengal
Town and Country (Planning and Development) Act, 1979 (West Bengal Act No. 13 of 1979).

9. The Haldia Development Authdrity, a body constituted under the West Bengal Town and Country
(Planning and Development) Act, 1979 (West Bengal Act No. 13 of 1979).

10. The West Bengal Minorities Development and Finance Corporation, a body constituted under the
West Bengal Minorities Development and Finance Corporation Act, 1995.

11. The Hooghly River Bridge Commissioners, constituted under,the Hooghly River Bridge
* Act, 1969 (West Bengal Act No. 36 of 1969).

12. The Board of Wakf, West Bengal, a body constituted under the Walf Act, 1995 (43 of 1995).
13. The State Fisheries Development Corporation Limited, West Bengal. A

14. The West Bengal State Haj Committee, qonstitulted under the Haj Commiﬁeé
Act, 2002 (35 of 2002). :

15. The Asansol Durgapur Development Authority, West Bengal, a body constituted under the -
West Bengal Town and Country (Planning and Development) Act, 1979 (West Bengal
Act No. 13'0f 1979).

16. The West Bengal Pharmaceutical and Phytéchemical Development Corporatién Liinited.‘
17. The West Bengal Handloom and Powerloom Development Corporatioﬁ Limited.
.1 8. The West Bengal Khadi and Village Industry Board.

19. The Society for Self-employment for Urban Youth, a society registered under the West Bengal
Societies Registration Act, 1961 (West Bengal Act No. 26 of 1961).

20. The T irumala Tirupathi Devasthanams Board.

21. The Agricultural and Processed Food Products Export Developmen’c Authouty an authority
constituted under section 4 of the Agricultural and Processed Food Products Export Development
Authority Act, 1985 (2 of 1986).

22. The National Agricultural Co- operatwe Marketing Federation of India lel’ced (NAFED)
23. The Indian Farmer Fertilizers Co-operative lelted (IFFCO).

24. The Krishak Bharati Co- operatwe Limited (KRIBHCO).

25. The Na’monal Co- operatwe Consumers Federation of India lel’ced (NCCE).

: ¢ .
26. The Auroville Foundation established under sub-section (/) of section 10 of the Auroville
Foundation Act, 1988 (54 of 1988). :

217. The National Commission of Enterprises in the Uﬁorganised Sector.

28. The Planning Board (Asiatic Society) estabhshed under sub-section (] ) of section 8§ of the As1a‘uc
-- Society Act, 1984 (5 of1984) :

29. The Delhi Rural Development Board.

30. The Mailana Azad Education Foundation.
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31.
32.
33.

34,
35.
36.
37.
38.
39.
40.
41,
42.
43,
44,
45.
46.
47.
48.7
49.
50..
51.
52.
53.

54.
55.

The Indira Gandhi National Centre for the Arts.

The Dr. Ambedkar Foundation.

The Bihar State Board of Religious Trust, a body constituted under the Bihar Hindu Religiou s
Trust Act, 1950 (Bihar Act No. 1 of 1951). . °

The Research and Information System for the Non-Aligned and Other - Developing Counmes
The Indian Institute of Psychomeltry.

The Uttar Pradesh Film Development Council.

The Uttar Pradesh Provincial Co-operative Federation.

The U)ctar Pradesh Co~oper§tivé Federation Limited.

The National Co—opérative Union of India.

The Utt.ar Pradesh Krishi and Gram Vikas Bank.

The Uttar Pradesh Co-operative Bank Limited.

The Indian Council for Cultural Relations.

The Board of Control — A.N. Sinha Institute of Social Studies, Patna.

All India Council for Sports.

The Howrah Improvement Trust.

The Dalit Sena, 12, Janpath, New Delhi.

The Social Justice Trust, 12, Janpath, New Delhi.
"he Bahujan Foundation (Charitable Trust), Lucknow, UﬁaﬁPradeSh.

The BahLuan Prerna Charxtable Trust, Delhi.

The Central Wakf Council, estabhshed under section 9 of the Wakf Act, 1995 (43 of 1995)
The Nehru Memorial Museurn and Library (NMML). '

The Jalianwala Bagh Memorial Trust.

The Haj Committee of -India constituted under section 3 of the Ha] Commiitee
Act, 2002 (35 of 2002).

The Mallickghat Phoolbazar Parichalan Committee.
The Weysi‘t Bengal Fisheries Corporation Limited.]




Jomt Commibtee To Examing the Lonstiudrmo] .cuw(
iO\QJJXJLI .:}‘o O‘ijlc_l O'P frqu;f

Leg@ Position
| C CL{H\Lo {Sa.éffux)

PART I
CONCLUSIONS AND RECOMMENDATIONS

The terms of reference of the Joint Committee to examine the constitutional and legal
position relating to office of profit as per the motion adopted in Lok Sabha on 17.8.2006 and
concurred i by Rajya Sabha on 18.8.2006 are as follows :—

\ .
(i) to examine, in the context of settled interpretation of the expression "office of

profit” in Article 102 of the Constitution and the underlying constitutional prmctpb:
therein, and to suggest a comprehensive definition of “office of profit”; =

(if) to recommend in relation to “office of profit”, the evolution of generic and
comprehensive criteria which are just, fair and reasonable and can be applied to all
States and Union Territories;

v

(iff) to examine the feasibility of adoption of system of law relating to prevention of
disqualification of Members of Parliament as existing in the United Kingdom and
considered by the Constitution (Forty-Second Amendment) Act, 1976; and

(iv) to examine any other matter incidental to the above.

. Based on the material placed/evidence tendered before them the Committee have made.
anaiysxs of each of the above terms of reference. Some of the views/ideas being discussed in the
succeeding paragraphs may not strictly be under the terms of reference (i) to {(iii) above, but

all the same are germane in so far as understanding the issues in moth perspective is concerned
and are incidental to the terms of reference of the JPC.

~{i) Need for definition and its feasibility

3. The constitutional experts including the Attorney General of India were of the opinion-
that while a definition of ‘office of profit’ was a theoretical possibility, its application, encompassing
the entire gamut on the issues involved, to. have the desired results would be very difficult in
terms of interpretation of the-words/phrases/clauses contained in it which would result in
numerous court cases. Therefore, majority of them were not in favour of evolving any deﬁnition:
According to the Ministry of Law & Justice (Legis}atNe'Dep'a'rt'ment), the Attornéy General of
india had opined against laying down any particular criteria defining office of profit as the
judgments of the Courts were enough guidelines to determine whether a particular office was
an office of profit er.not’and a workable definition did not appear to be feasible. -

4. The Ministry of Law & Justice (Legislative Depar{}nent) were also of the opinion that
evolving of common criteria would open flood gates of disputes because the determination of the
" fact as to whether the holder of any particular office other than the office of profit would fall
within the guidelinges or principles, itself would be a point of dispute or form part of that dispute.
Moreover, there would be an increase in the reference under Article 103 of the Constitution

Tié;a‘r, : .
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virtually leading to an enormous rise in the election petitions to be decided by the Presiden t and
Election Commission. .

5. Many of the States were also against any uniform definition, although on different grounds
altogether. They had apprehensions that it might go against the federal structure of the Constit ution.
thus curtailing their legislative powers and in the process undermining their authority. Sorme of
them were of the opinjon that the definition might at best be illustrative only. Neverthel ess a
few States had endorsed the draft definition provided by the Ministry of Law & Justice, as
according to them it was quite comprehensive although not exhaustive.

N oo '

Kﬁéj\zﬁ‘he Committee feel that a precise definition is Yery necessary, primarily because
without knowing what constitutes an office of profit and what does not, the exercise of giving
exemptions from holding any office_of profit seems to be'a vacuous one. The_Committe e do
not, theréfore, agree with the doubts expressed that it may lead to heayy litization. On the’
contrary it will lessen the risk of litigation. The task must, therefore, be performed, however,
difficult it may be. . .

7. If the Parliament or any legislature feels that the.deﬁnition covers an office that does
not really advance the policy and purpose of the Constitution, ad -foc legislation may be
resorted to for removing the disqualification in advance or on discovery.

8. Asregards apprehensions by the State Governments that enactment of law on definition
might go against the spirit of federal structure of the country, the Committee would like to
recall the views expressed by the Government of Tripura according to which while the power
of the State legislatures to make laws under article 191 should remain with the States, there
was a need for amending the Constitution to bring about a comprehensive definition of office
of profit for uniform application. Taking the cue the Committee feel that federalism has to
survive through.some common denominator vis-a-vis the country as a whole. A pointer in
this regard is the existing almost identical language and provision of Articles 102{13)(a) and
191(1)(a). The States have the liberty to enact laws on creating exceptions for disqualification
from offices of profit but not to define the term ‘office of profit’ itself, it is felt. in this
regard the views expressed by a former Chief Justice of India are also perhaps worth mentioning
. acéording to which in India, a unified judiciary with the Supreme Court at the apex level
ensures a uniform standard and meaning of the rule of law throughout the country. Hence,
there would be no scaope for conflicting interpretations of the meaning of ‘office of profit’ .
after evolution of a generic and comprehensive criteria emerging from it.

9. On the other hand the fall out of not having a definition of office of profit is there
to be seen for all in whatever had happened in the year 2006 in the run up to the constitution
...of the Joint Committee to examine. the constitutional and legal position relating to office of

profit which need not perhaps be elaborated here, :

- -10.To summarise, the advantages of having a definition of the office of profit would J/nter-
alia be as follows:— : : .

(i) it would impart clarity to a large extent as to what is an office of profit and what
is not; . ' : :
{ii) it will reduce the arbitrariness, in such appointments and Governments would be

extremely circumspect; ;
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14. Whether an office in order to be characterized as an office of profit under the Government
should satisfy these tests or whether any one or more of them might be decisive of its true nature
and even what weightage was to be assigned to each factor had been the subject matter of
several cases decided by the Supreme Court. But no decision appeared to lay down concl usively
the character of an office of profit under the Government -although the court had no doubt
determined in sach case whether a particular office involved in the case before it was or was
. not an office of profit under the Government. ‘

15. A perusal of Parliament (Prevention of Disqualification) Act, 1959 and other State
Governments Acts revealed that in granting exemption from disqualification no specific criteria
had been followed except for remuneration in few cases. The Committee noted that there were
number of posts bearing the same name with same duties. But while some Boards/Corporations/
Bodies like Fishery Boards, Haj Committee etc. have been given exemptions in some States,
similar bodies have not been given exemptions in other States.

16. A propensity of the Government has been seen, Be it the Union or the States, to include
an ever increasing number of offices under the exemption list.. The Committee observe that the
Constitution (Ninety First) Amendment Act, 2003 has placed a ceiling on Council of Ministers in
the Union and the States [Articles 75(1A) and 164 (1A)] and prohibited members being disqu alified.
on grounds of defection from holding any “remunerative political post” till they got re-elected
(Article 361 B). Here the Committee would endorse the sentiments of a legal expert that the very.
purpose of the amendment would be defeated if one were to liberally interpret the concept of
“office of profit” so as to comprehend within its scopé for giving exemption to a very large
number of offices from disqualification under Articles 102 (1){a) and 191(1)(a), circumventing the
provisions of those Articles.

~ 17. Also according to this expert any definition of ‘office of profit’ could be introduced only
through an amendment of Article 366 of the Constitution, which defined the phrases and words
used in various provisions of the Constitution.

18.- Again according to the-National Law School University, Bangalore some aspects iz
compulsion of coalition Governments both at Centre as well as in the States, various local
factors/conditions which varied from State to State and private interests of legislators should be
taken into account while evolving definition/generic criteria on office of profit.

19. On the issue of principles, which were to be followed in the matter of office of profit,
a former Chief Justice was also of the view that the difficulty arose because of-the ambiguity
created by the {atter part of sub-clause (a) of clause (1) of Art. 102—‘other than an office
_ declared by Parliament by law not to disqualify its holder’. The provision while empowering the
Parliament to create exceptions to the disqualification prescribed in the first part, did not specify
the principle to be applied in creating exceptions to the general rule. That being so, the principle
governing the exercise of power by the Parliament had to be deduced on the basis of general
-rules of interpretation, reading the provision as a whole and bearing in mind the avowed object.
Any interpretation, which rendered the provision otiose by the second part neutralizing the first
part., had to be rejected. An interpretation, which empowered the Parliament to destroy the
disqualification relating to a basic feature, had to be rejected. If the arhending power of the
Parliament under Art. 368 could not destroy a basic feature of the Constitution; it could nat be
so done by a law enacted under Art. 102(1) (a), he opined. o

&
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(ifi) the legislators can make an informed choice before accepunc any office under the
Government;

(iv) chances of litigation would be reduced as (a) constitutional validity of the defini tion
would not be in doubt as this would be largely based on the criteria evolved by
the courts themselves through their various judgments, (b) arbitrariness would be
vastly reduced in matter of appointments;

(v) with overall discipline in the system number of such appointments would fall
substantially which is a matter of concern presently;

(vi) transparency through ‘enactment of law would 1mprove the public image of the
legislators which is very important for representatives of the public,

(i1) Genenc Griteria and deﬁnmon

. %
éi/l'he Committee feel that tna issues relating to.uniform principles/common criteria and
evolving a definition of ‘office of profit’ and their application ‘to various States are inter-
linked and are not mutually exclusive. It is also felt that before dermmc the term "office of
profit’ it is essential to evolve the principles and generic criteria. The definition would
emerge from these criteria. While discussmg this-aspect the focus has to be on the followring
issuesi—

(i} to identify the generic cntena/prmmp!es which could determine what would constitute
an office of profit and what would not, leading to its definition ; (ii) how this definition could
be used uniformly; (iif) what criteria be employed for granting exemphons from disqualification;
{iv) exploring the posmbmty of having one to one corréspondence between the offices/posts
at the Centre and in different States for exemptions.

-12. There is general agreement over the fact that the office of profit disqualification sought
to maintain two’constitutional principles (i) the separation of power between the legislature and
the executive and (ii) the prevention of the possibility of a conflict between auty and interest
of an individual who had to perform the role of the legislator and a member of the executive.

13. The essential feature of an ‘office’ is that it must exist mdependcnt of its holder. aAn
--.important expression that occurres in article 102(1)(a) of the Constitution is ‘under the
Government’. The expression ‘office of profit’ occurres in various Articles ‘viz. 18(3), 18(4),
58(2), 66(4), 102(1), 158(2) and 191(1). The expression has been used in different contexts in
different Artlcles except for 102(1) and 191(1) and nowhere it has been defined. The courts have
enunciated [(in the Shivamurthy Swamy lnamdar etc.. V. Agadi Sanganna Andapa (1971) 3 SCC
- 870] certain broad criteria for determining whether a particular office could be termed as an
office of profit under the Government for the purposes of Article 102(1)(a) and Article 191(1)(a)
of the Constitution. These are as foUows - :

_ {a) Whether Government made the appointment;

~{b) Whether Government had a right to remove or dismiss the holder of ofﬁce

)

)
o] Whether the Government paid the remuneration;
(d) What were the functions of the holder of ofﬁpce; and.
)

{e) Did the Government exercise any control over the performance of those functions.
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20.The Committee agree with this view. in principle.

21. Further some of the .experts had opined that the eiplanation to Clause 1 of Art. 102,
which exempted the Ministers from disqualification was relevant as an aid to construction o f any

“law thereunder. The National Law School University, Bangalore were of the view that no defimition

was necessary and Parliament might by law include only such offices, which were mimst°r7a! in
character but not in nomenclature.

22.This would perhaps mean that the cétegon’es of offices which would not be deemed
to be offices of profit should be identifiad on the lines of existing provision of the Constitution.

"23. Alegal expert stated that the power of exemption must have followed a rigorous procedure
to ensure that it was not misused. Any appointment must be for the pubhc interest, and under

conditions of transparepcy and accoumaoxhty He proposed that:~ ‘ o

(a) the system be operated so tha't appomtments were made only in' the public interest;

{b) the appointments bé approved by the Cabinet;

(<) A public statement needed to be made that such an appointment was in the public
interest with an explanation (a) giving the reasons for such an appointment; and
(b) full disclosure of the perks and emoluments;- '

{d} The public statement must be smultaneousl placed bzrore the House ccncerned

(e} The appointment was to be for the term of that Parliament;
(f) All efforts should be made to make the appointments on a voluntary and pro bono
basis.

24. Further, the Committee noted that there was a Joint' Committee on Offices of Profit
(JCOP) in Parliament, which was constituted at the beginning of each Lok Sabha. That Committee
examined the composition and character of Government bodies from office of profit angle and

" made suitable recommendations in the matter. The JCOP generally applied two tests in deciding

whether a member of a body ought to have been exempted from disqualification 7e. (a) the
emoluments and allowances attached to the members; and. {b) the nature and function of the
body. If a member of a body got only compensatory allowance and the body exercised merely
an advisory function, then no disqualification would arise. But if the allowances given were more
than compensatory allowance and/or the body eXercised executive and financial powers and was .
in a position to wield influence and patronage, then its membership would not be exempted from
disqualification. Based on the recommendations of the JCOP, exemptions had been made by
adding certain offices to the list from time to time. There was, however, no such mechanism in
place in any State legislatures, the Commﬂztee noted

25. The Joint Committee on Ofﬁces of -Profit (JCOP) in their report (Sth Report 7th LS) were

* of the view that if the real spirit of Articles 102 and 191 of the Constitution was to be maintained
-sacrosanct, the exemption enabling provision should have been kept within its bounds and -

restricted in its scope both in regard to the areas of operation and legislative competence. .
Otherwise, the object of the imposition of the disqualifications as envisaged would become
frustrated. In the wake of recommendations of the JCOP an exercise of inviting comments/views

of the States on evolving common principles/criteria for uniform .application was undertaken by

the Ministry of Law and Justice. However, the Ministry of Law and Justice apparently did not”

'pursue the matter due to lack of consensus among the States/UTs.
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26 As was found in the past, the current exercise undertaken by this Committee also resceived
almost similar reactions from the various State Governments. While some of the‘States were
amenable to the idea of-evolving a common criteria based on certain principles which could be
made applicable to all the States, alpeit by bringing out constitutional amendment, a large
number of States were against any such move citing diverse needs based on. cultural/socio-
economic and political ethos of each State/region. Here the compulsion of coalition, politics,
which was very common at the prevailing time, was also a determining factor. Yet some of the
States were in favour of having general suidelines, which might be followed by them instead of
fixed definition/common criteria for identifying offices of profit without any legal binding. Mostly
it was felt that there should be some guiding principles, which could be suggestive in nature for
declaring a particular post, or office to be an office of profit but it should be left open ultimately
to the legislature to decide on the matter. One of the views given by Ministry of Law and J ustice
“(Legislative Départment), which found many takers, was that if at all the common criterfa had
to be evolved, that could be er";r’orced only through constitutional amendmént. Here the, State
Government of Nagaland had sounded a discordant note. According to them such uniform prin ciplés
could be evolved by Parliament only for members of Parliament and not. for the members of the
State Legislature as Parliament did rot have the legislative competency in view of provisions in
article 191(1) of the Constitution. Subsequently, however, on a specific query whether the
Parliament had the competency under Article 368 to amend the article 191(1), the State
Government of Nagaland stated that it was possible but having a uniform definition would be

difficult. )

27. Again the Ministry of Law and Justice (Legislative Department) were of the opinion that-
evolvihg common criteria would lead to several disputes because the determination of the fact
as to whether the holder of any particular office other than the office of profit would fall within
the guidelines or principles;, would itself be a point of dispute or form part of that dispute.
Moreover, there would be an increase in the number of references under Article 103 of the
Constitution virtually leading to an enormous rise in the election petitions to be decided by the
President and Election Commission.

28. On the question of generic criteria it was apparent that only JCOP were employing
parameters other than the pecuniary aspect vz functions, powers, patronage attached with a
particular post/office to determine whether or not it was an office of profit. The text of the
definition provided by the Ministry of Law and Justice, Government of India for consideration by
the Committee which read as under was based on these parameters:—

I Article 102 of the ¢ onstitution, in clause (1) for the Explanation, the Jollowing Explanations
" shall be Substituted, namely:— '

Explanation /. For the purpose of this clause—
1)’ “Office of profic” mears—
' Any office— ' .
' (7} under the control of the Government of /ndia, or the Government of a State, as the
. case may be, whether the salary or remuneration for such office is paid out of the
public revenue of the Government of India or of the Government of State; or

4
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- (ii) under a body,-which Is wholly or partially owned by the Government of India or the
Government of any State and the salary or remuneration is paid by such boc?y; and

 (A) the holder of office under sub- c/ause (1) Is capable of exercising legislative, judicial
or quasi-judicial power; S

(B) the holder of office under sub-clause (ii) is capable of exercising powers by means
of disbursement of funds, allotment of lands, issuing of licenses and permmits or
making of public appamf/pem‘s or granting of such other favours of subs tantial
nature.

(1) A person shall not be deemed to hold an office of profit under the Government o f India
or the Govemment of any 5[0‘[6 ay reason only that he is a Minister either for the Union
or for such a Sz‘aie "

£xplanation . For the purposes of [ﬁfs c/ausx the expression—

_ (a) "office” means the permanent substantive position which Exists independently of the
holder of the office; . ‘

(b) “remuneration” means any pecuniary gain commensurate with the statius and
responsibilities attached to the office;

(c) “satary” means sa‘/ary. or pay scale attached to the office whether or not the holder
of such an office draws such salary:

After Clause (1), the following clause shall be inserted, namely :—

“(14) Notwithstanding anything contained in sub-clause {a) of clause (1) if a member of
either House of Parliament has become subject to any disqualification mentioned in
that sub clause he shall not be so disqualified unless he has not resigned frorm such
office which is the subject to disqualification.”

29.The Committee note that the above definition does not specifically address the issue
of profit arising out of pecuniary gain. Rather it dwells on the functions, power; patronage
etc. The aspect of pecumary gain, perhaps, also needs to be addressed while evolving a
definition.

30. On the other hand, some of the top legal experts, the National Law School University,
Bangalore and majority of the State Governments were veering to the idea that the remuneration/
pecuniary aspect should be the major criterion in determining an office of profit as it was the

“only parameter which could be quantified. All other parameters wefre more or less >ubJect1ve in
nature. In this regard the Government of Nagaland were of the view that there was no office
in the executive realms, which-did not involve exercise of power or influence. Again according
to a-legal expert, perception of conflict arose not because of the nature of the. powers one
exercised. This perception arose because one was earning an income, a profit or gain from the
Government; it did not matter what powers one exercised.”An eminent lawyer went to the extent
of recommending insertion of a specific provision in the Constitution to the effect that a person
should hot be disqualified for being chosen as, or for being a Member of either House of
Parliament or of a State Legislature, only because that person held an office under the Government
of India or the Government of any State, whether it be an office of profit or not, so long as that
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person did not in- fact receive or enjoy any benefit, whatsoever, monetary or otherwise, in
connection with the holding of that office. Further he stated that it should also be clarified in
a sub-clause inserted in article 103 {and a corresponding provision in Article 192) that whesre a
person held any office (whether an office of profit or otherwise} under the Government of ¥ndia
or the Government of any State, and a question arose ds to whether that person had or had not
received, or had or had not enjoyed a benefit (manetary or otherwise) in connection with
the holding of that office, the burden of proving that he or she had not Teceived or enjoyed
any.benefit with reference to that office should be on the person who held that office. This
should be in addition to the exlisting prevention of disqualification law as enacted and as
amended. ' ‘

31. On the issue of onus of burden of proof, the Committee, feel that the matter perbaps
comes .under the realm of laws of evidence and/or laws ‘of jurisprudence and accordi ngly
should be left'to the Government/Courts to decide. In any case it does not make-any material
difference to the subject matter being dis_cussed and considered by the Committee.

32. A contrary view has, however, been held on the issué of remuneration by the Administra tive
Reforms Commission. It has held that holding of positions, in the ad\'/isory. capacity, carrying

certain remunerations and other perks did not make them executive offices. According to the

Commission, often the crude criterion applied was whether or not the office carried remuneration.
In the process, the real distinction of whether executive authority was exercised in terms of
decision-making or direct involvement in deployment of public funds was often lost sight of. The
supreme Court’s clarification about the appointment and removal being in the hands of the
executive branch of Government did not help either, because many appointments made might be
in advisory capacities. According to the report, legislators who were not Ministers often did have
significant expertise from ‘their own personal or professional -background. In addition, their
xp'eriencg in public service -gave them unique insight .and understanding of public policy. Such
expertise and insights would. be valuable input to executive in policy making. Therefore, the
Committees and Commissions of a purely advisory nature could be constituted with legislators.
The Constitution recognized that holding of such offices in expert and advisory bodies did not
violate separation of powers and left it.to Parliament and State Legislatures to exempt such non-
executive offices from disqualification. But appointment in statutory or non-statutory authoritijes
with direct decision making powers and day to day control of field personnel, or positions on the
governing boards of public sector undertakings or as Government nominees in private enterprises
clearly carried direct executive responsibilities and involved decision making powers. Such
appointment would undoubtedly violate separation of powers. Giving discretionary powers to
legislators to sanction or approve public works was clearly an exercise of executive function,
whether or not the Government appointed the legislators to a designated office. It was necessary
to sharply distinguish executive functions and exercise of executive authority while defining
office of profit, ?rrespéctive of whether such a role or office carried remuneration and. perks.
Accordingly, the Commission has made the recommendations for amendment in the Law to define

office of profit based on the following'pn'ndples:

(i) All offices in purely advisory bodies. where the experience, 'insights and expertise of
a legislator would be inputs in governmental policy, should not be treated as
offices of profit, irrespective ~'of .the remuneration and.perks associated with.such an
office. '



(if) All offices involving executive.decision making and control of public funds, including
positions on the governing boards of public undertakings and statutory and non-
statutory authorities directly deciding policy or managing institutions or authoriziing
or approving expenditure should be treated as offices of profit, .and no legislagor
should hold such offices.

~{ifi) If a serving Minister, by virtue of office, was a member or head of certain organizations
like the Planning Commission, where close coordination and integration between the
Council of Ministers and the organization or authority or committee was vital for the
day to day functioning of government, it should not be treated as office of profit.

33.The Committee note that the Administrative Reforms Commission do not recomme nd
a blanket exemption for the Ministers to hold any office of profit unlike the existing provision,
It says that an office shall not be treated as an office of profit only in cases where a Minister,
by virtue of hisbeing a Minister is a member or head of certain organijzation which is vital
for day to day functioning of the !Government. This is a new concept in as much as it sesks
to curb the hitherto unrestricted access to offices of profit enjoyed by the Ministers, ostensibly
to cater to the westminister model in which executive {Council of Ministers) is drawn from
the legislature. However, the Committee feel that incorporating it in the definition, disturbing
the status quo, would create serious imbalance in the overall scheme of things as it stands
today. : :

34. The Bhargava Committee appointed in 1955 had also echoed almost the same sentiments.
As per Bhargava Committee (report presented in Nov.1955), Members of Parliament should be -
encouraged to serve on such Committees, which were of an advisory character and represent the
local or popular point of view, in a manner, which would effectively influence the official point
of view. Members of Parliament by virtue of their membership were in a position to say and
' represent certain.matters with some authority and confidence, and their views were.likely to go
a long way in influencing the view point of officials. But at the same time, it felt that consistent
with the above view expressed, Members of Parliament should not be permitted to serve on
committees, commissions etc. which jeopardized their independence or which would place them
in 2 position of power or influence or in a position where they received sore patronage {rom
Government or were themselves in a position to distribute patronage.

35. On the issue of identifying an office of profit one of the suggestions given by a Senior
Advocate was to classify the agencies and bodies into the following four categories keeping in
view the nature of functions and activities being performed by them:—

(i) Directly under the Government; -

(if) Statutory authorities or Corporations in which Government have the power either to
appoint or remove or both; :

(iif) Public. Sector Undertakings owned wholly or partly by the Government where the
Government have the power to appmfnt or remove; ~

(iv) ‘Other bodies’ significantly fu'ndved by the Government where the Government have
pervasive control. - ‘

36. So far as the first three of the above categories of offices are concerned, the import of
the suggestion was that legislators should not hold these offices. As regards the fourth category
of bodies, exemption from disqualification etc. should be made on the basis of recommendations
~ of a designated Committee following due procedUre._
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37. For the purpose of office of profit, yet another two categories of offices of different genre
had been identified by an eminent lawyer which are as follows:—

(i) Offices in the judiciary; and
- (1i) Legislators of some other legislative body or Panchayat.

38. On the question of definition of office of profit, a new concept was introduced by State
Government of Nagaland, which envisaged rewording of Article 102 on the pattern of Article 3618
which dealt with 'remunerative political post’.

39. The.State Government of Nagaland were of the view that the proposed definition given
by the Ministr,ly of Law and Jgstice {Legislative Department) did not define the ‘Office of Profit’
comprehensively. According to them, the definition of ‘Office of Profit’ in the proposed Article
was same as the definition of ‘remunerative political post’ provided in Article 361B.

40. The Committee feel that although the ide.a pz;oppunded by Government of Nagaland
seems to be bit interesting, there does not appear to be overwhelming reasons for making
or even perceiving that Article 102(1){a) or 191(1){a) are almost analogous to Article 3618,

which otherwise, embody entirely two different concepts, philosophy and ideals. The canvas

for ‘office of profit’ is much larger than the ‘remunerative pelitical post’, it is felt.

41. After analyzing the issue threadbare, the Committee feel that any definition of office
of profit has to be the sum total of every conceivable ideas/opinions including court judgments
reduced in terms of parameters/criteria such as salary, remuneration, functions, patronage,
powers including that of disbursement of funds, issue of licenses etc. as it is not known as
to which element in terms of weightage would precisely render an office into an office of
profit in a given circumstance under legal scrutiny. At the same time the Committee can not
be oblivious of the observations made by the Ministry of Law and Justice (Legislative
‘Départment) according to which any comprehensive definition of the term “office of profit”
which cast the net so wide that all our citizens with specialties and know-how offering some
voluntary services in para-official, Stelxtu.tory or like projects run or directed by Government

or controlled by the State are inhibited from entering elected organs of public administration _

may be detrimental to the democracy itself. Accordingly, the Committee strongly feel that
while defining an office of profit, it is also essential to identify the generic criteria of the
offices/posts which would not constitute offices of profit or in other words which would not

be deemed as offices of profit. And this aspect has to'be the part of the definition itself.

,4‘Accordingly, the Committee have identified the following three categories of offices which
should not be deemed to be offices of profit:— ’

-

(1) Minister for the Union or for States;
{2) Office in Parh’ameﬁt or State Legislatures;
{3) Advisory offices in Union or States.

42.The rationale for identifying the above three Categories is-dealt with in the succeeding
paragraphs.

.
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(1) Minister for the Union or Jor States . .

43.This is as ber existing provision of the Constitution /.e. to account for the Westminister
model in which the executive {Council of Ministers) is drawn from the legislature.

(2) Office in Parliament or State Legislatures and Advisory offices in Union or States

44. These generic criteria have been identified to account for the very spirit and soul
(sanctum sanctorum) of the provisions of Article 102(1) (a) which, it is felt, need to be bracketed
under a separate category, as in case of item (1) under paragraph 41 above, through positive
assertions of the lofty ideals, philosophy on which the article is based in so far as evolving the
generic criteria for keeping outside the purview of office of profit is concernad. This would also
impart clarity apd teeth to the.definition of the office of profit sought to be inserted in the
article. ; 2 '

, , ,
45. Many experts and National Law School of India University, Baﬁgalore are of the opinion

that the expldnation to clause 1 of Article 102 which exemipts the Ministers from”disqualification
is relevant as an aid to construction of any law made thereunder and Parliament may by law
include such offices which are ministerial in character but not in nomenclature.

46. Also there appears to be a clear consensus, as brought out in the reports of Joint
Committee on Office of Profit (JCOP), Administrative Reforms Commission, among experts and
cognoscenti that in a parliamentary democracy services of the representatives of the people
having proven expertise, skill, vision, perspicacity etc. in various spheres of public importance
should be utilized in the nation building process, policy formulation and governance, besides law
making activities, by associating them in various government bodies, committees etc. in advisory
and honorary capacity utilizing their core competence.

47. Again for vibrant and smooth functioni'ng of parliamentary democracy certain posts/

~offices directly connected with the Parliament/State Legislatures such as office of Leader of

Opposition in Parliament, office of Leader and Deputy Leader of Party and recognized Parties/
groups in Parliament, the Chief Whips, Deputy Chief Whips or Whips in Parliament/State Legislature
etc. are needed to be kept outside the purview of the office of profit. From perusal of 1959 Act
as amendéd till date it can be seen that these categories of offices are already included in it.
Given the lofty ideals behind the provisions of Article 102 (1)(a), these exemptions perfectly fit
into the scheme of things. . '

48. Other exemptions suggested in the Act, although may fall under some generic nature, do
not seem to fit into ‘not be deemed to hold an office of profit’ category going by above
yardsticks and may be dealt under office declared by Parliament by law not to disqualify its
holder’. ‘ :

49. In view of the above, the Committee suggest the definition of office of profit as follows:-
“Office of profit” means any office—

(i) under the control of the Government of India, or the Government of a State, as
the case may be, whether or not the salary or remuneration for such office js
paid out of the public.revenue of the Government of India or of.the Government
of State; or ) '
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(77) under a body, which is wﬁb//y or partially owned by the Go_vernmeﬁt of Incdia or
the Government of any State-and the salary or remuneration is paid by such
body; and

(A) the holder of which is capable of exercising executive powers delegated b_y the
Government including disbursement of Junds, allotment of fands, issuing of lic enses
and permits or making of public appoiniments or granting of such other Ja vours
of substantial nature; or legislative, judicial or quasi-judicial functions; a-d/or

(B) the holder under (/') or (I1)'is entitled to draw salary or remuneration irrespecéive
of whether he actually receives j¢.

A person shall not be deemed to hold an office of profit under the Government of
India or the Government of any State by reasons only that-~
5 .

(i) he is a Minister for ‘the Union or for such a State;
(ii) he is holding an office in Parliament or such a Staté Legislature;
(iif) he is holding an advisory office for the Union or forK such a State.
Explanation

(a}) “ojfices in Parliament and § tate Legislature” means the offices which are directly
connected with the discharge of legislative functions i Parliament or in a State
Legislature e.g. office of Leader of Opposition in Parliament, office of Leader and
Deputy Leader of Party and recognized Parties/groups in Parliament, the C hief
Whips, Deputy Chief Whips or Whips in Parliament/State Legislature eic.;

v () “salary”™ means salary or pay scale atiached to the office whether or not the
holder of such an office draws such salary;

() “remuneration” means any pecuniary gain commensurate with the stotus and
responsibilities citached to the office, but shall not include the expenditure
incurred. on staff and infraséructure for running office; :

' (d) "compensatory allowance” means any sum of money payable to the holder of an
office by way of daily allowance (such allowance not exceeding the amount of
daily allowance to which a member of Parliament is entitled under the [Salaries
and Allowances and Pensions of Members of Parliament Act, 1954 (30 of . 1954)]
any conveyance allowance, house rent allowance or travelling allowance for the
purpose of enabling him to recoup any expendiiure incurred b y him in performing

. the functions of that office; ' ‘
(e} "Advisory office” means any office (by whatever narme ca//ed)wfzfa/; is-associated
with purely giving counsel or recommendation on an y particular subject/policy,

in respect of any maiter of public importance/interest and no salary or
remuneration except for compensatory allowance is attached with it.

. 50.The general principle that emerges from the above definition is that virtually all
offices under Government are,offices of profit untjl stated otherwise. The Committee feel
that this would amply clarify the concept of office of profit without much ambiguity.
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Exceptions from disqualification

51.1n regard to creating exceptions from disqualification declared by law which is quite
distinct from exceptions made in the definition under the "not to be deemed as office of
profit’ category, the Committee feel that the pecuniary aspect could be one of the «riteria.
In fact this criteria has been the mainstay of the Union and most of the State Acts.

(ﬁi)l Cpportunity for Resignation

52. As regards incorporafion of an enabling provision in the Constitution for an elected
member of Parliament to exercise an option to resign from an office in the event of the office
he was holding being determined as an “office of profit” under the Government without losing
his membership of the House, the majority of the State Governments were in favour of such a
provision subject tq modification in the definition incorporating such a clause proposed by the
Ministry of Law and justice (Legislative Department), Government of India which read as under:—

"(1){4) Notwithstanding anything contained in sub-clause (a) of ‘clause (1) if a member-
of either House of Parliament has becomne subject to any disqualification mentioned in that
sub-clause he shall not be so disqualified unless he has not resigned froin such office which
is the subject fo disqualification.”

53. 1t has been the opinion of many of the State Gévernments that the manner in which such-
a clause has been drafted, it has the effect of giving unrestricted discretion to the legislator to
continue in office notwithstanding, occurrence of disqualification if he did not resign.

54. 1t was felt that the issue of resignation clause needed to be dealt with in the light of
opinion expressed by a few experts and National Law School, Bangalore that there should not be
any retrospective exemption from disqualification from certain offices of profit by legislation. For
having proper appreciation and correct perspective of the matter, the views expressed by one
of these experts in this regard (on resignation) could be summoned here. The thrust of his
argument was that it made perfec{ sense to have such a clause, as after having done all the hard_
work in getting elected to Parliament or State Legislature the members should not find themselves
on the wrong side of the law simply on account of holding some office/post which otherwise were
perfectly alright until they got elected but subsequently turned out to be office of profit under
the intense glare of legal scrutiny rendering them disqualified from being chosen as or being a
member of the legislature. And they could not do anything about it. In this connection the
Committee also wondered why only membership had to be sacrificed, especially when they had
been elected by the people, and not the office/post which was the root cause of the problem.

55. The National Law School University, Bangalore, however, thought otherwise. According to
them such a clause in the proposed definition would defeat the constitutional purpose of punishing
holder of office of profit. Alternatively, they had given a suggestion that a 2-moenth moratorium
might be allowed after constitution of the new House to the elected members holding office of -
profit to resign. those offices, which would ensure avoidance of unnecessary disqualification.

56. Further, an expert has introduced a concept whereby a distinction was made between
‘being chosen as’ and’‘for being’ a member of the legislature. According to this view currently,
articles 102 and 191 envisaged an absolute disqualification, 7. e. all offices.of profit-must be given |
up before the- election. However, this absolute disqualification was too wide and unnecessary.
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According to him there was a distinction between two fundamental principles as to why -the
‘office "of profit’ concept was created. Broadly, these prohibitions applied to legislators (a) to
prevent undue influence during elections; and (b) to avoid a conflict of interest after elec tions.
For this reason, he had proposed that (i) the question of undue influence be dealt with under
the applicable electoral law on the basis of which ‘office of profit’ holders must resign all their
posts before filing their candidacy nominations for elections; and (ii) avoiding the problems posad

- by conflict of interest could be resolved by an elected legislator resigning his remaining o ffices
of profit after the elections. On the basis of this distinction there might be:

(a) offices that must be given up before an election;

[such persons (civil servant under Articles 310 and 311 and members of Judiciary),
must resign their office before becoming candidate in an election. This was in order
tal ensure that (1) undue advantage in .the electoral process is avoided; and

(Z1conflict of interest was eliminated in so far as process of election was concerned]
{ ' . f

- and

. -~ ~ -

(b) offices {Article 12 institutions or bodies and législator_s or members of some other
legislative body or Panchayat) that must be given up after an election but before

taking oath as a member of the legislature.

57. For this purpose Articles 102 and 191 would require to be amended to categorize
disqualifications into those for ‘being chosen as’ and for 'being’ a Member of the Legislature.
The question of a uniform approach to the States ‘was resolved if amendments were made to
corresponding Articles in the Constitution, for both the Centre and the States, Statutorily this
would mean that Sections 94 and 10 of the Representation of People Act, 1951 (which provides
an absolute disqualification for persons holding Government contracts or an officer of a Government
company), would have to be repealed. However, the parliamentary scrutiny was necessary which
could be achieved in the following twao ways:

(i) At the beginning of every Parliament, a full declaration must be made by all MPs/
MLAs. The list of offices held by ‘MPs/MLAs could then be scrutinized by the
Joint Parliamentary Committee on the basis of the criteria mentioned above, after
which it could determine whethe( Parliament should validate those offices;

. (i1) Thereafter, if the Government made any appointment of a législator to an office, it
' must be referred to the Joint Parliamentary Committee. The findings of the Committee,
although recommendatory, must be taken into account in the final determination by

the Election Commission if a question arose under.Articte 103.

58.The Committee, however, are of the view that they have been mandated to suggest
‘a comprehensive definition of the office of profit in the context of settled interpretation of
the expression in Article 102 of the Constitution. They have to take the coristitutional
scheme as it was, They are not authorized to interpret how Article 103 should be changed,
They ¢an not even make distinctions between pre-election disqualification and post-electipn
disqualification because Article 102 was committed to that. The same disqualifications apply
and that was the settled aspect of the matter. Any deviation on this count has to be through
constitutional amendment only. o T

59.Coming to Article 103 the Committee note that with reference to a query whether
. there could be any authority other than those provided under the existing law for deciding
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wnether a particular office was an office of profit or not tha ovarwhelmmo view amo ng-the
experts and the States was that the existing scheme in this respect should not be tamipered
with. ‘ '

60. The Committee feel that the objective behind the proposed resignation clause may
have some merit. However, with the evolution of the definition of office of profit, which
would clearly indicate, as to what is an office of profit and what is not deemed to be an office
of profit, and also which office is exempted from disqualification under the law, clarity to

a very large extent would be available before the persons intending to contest the elections.
Accordingly they may make an informed choice before filing nomination papers. This clarity
is presently not available. Thus, thé main reason for which the resignation clause was.
intended to be inserted would now be addressed by the definition. On the other hamd the
proposed insertion gf resignation clause may cause some disputes in regard to identifyi ng the
offices in the respective categories v/z. the offices which.are to be resigned before el ection
and those which are to be resigned after election, even within the ambit of articles men tioned
above. Moreover this move may not be consistent with the constitutional principles and may
not stand judicial scrutiny. In this regard the Committee also note th'e apprehensions exp ressed
in some quarters about inserting this clause as it would defeat the very purpose of provisions
of disqualification on account of holding office of profit. Accordingly, the Committee feel that
a resignation clause may not be necessary after having defined the office of profit.

61.Regarding appointment of a Commitiee for scrutiny of offices of profit, while the
concept envisioned by some of the expérts may be a {audable one, the proposal does not,
perhaps, fit into the overall perspective of the Committee and also cons‘mtutxonal scheme of
things vis-a-vis Article 103. in any case, the Committee feel that the'existing_JCDP are
addressing the issue to a large extent.
{iv) ‘Uniform application of the criteria and definition in.Union and State Governments/ Union

Territories . . . !

62. On perusal of Parliament (Prevention of Disqualification) Act, 1959 and other State
Government Acts the Committes found that in granting exemption from disqualification no
specific Lriteria had been followed except for, in few cases, remuneration. In not having any
criteria, except for remuneration, it séemed that the States too had given exemptions on similar
lines/pattern of exemptions given to certain posts/offices in the Central Act..

63, Now that a defirition of office of profit has been worked out and a criterion for giving
exemptions from disqualification has been identified, it is only logical that for having the desired
results the Central and the State laws are brought on equal footing, as is the existing position.
Accordingly the Committee suggést that the Article 102(1)(a) should be amended on the following
lines:— : ’

“Article 102(1) ' . S
A person shall be disqualified for bﬂmg chosen as, and for being a member of either
House of Parliament - -
(a) If he holds any office of profit under the Government of India or the Government
.of any State, other than an office dedared by Parliament by law not to disqualify
its holder: :

I. Provided that A :
- ‘the holdervof such office should not draw any salary/remuneration except for .
compensatory allowance:

- Cf?-‘



. Provided further that

a person shall not be deemed to hold an office of profit under the Go&ernmemt of
India or the Government of any State by reasons only that— '

(i) he is a Minister for the Union or for such &’ State;
(i1) he is holding an office in Parliament or 's‘uch a State Legislature;
(if) he is holding an advisory office for the Union or for such a State.
£xplanation = For the purposes of this clause

(a) “Office of profit” means any, office—

(7} under the coniroliof the Government of India, or the Eoyemmeni of a State, as the

case may be, W/zez‘/;e;f or not the salary or remunsration Sfor such office is paic’ out
of the public revenue of the Government of India or of the Gat/e}'nmgm‘ of State; or

(77} under a body, which is wholly or partially owned by Z/ze Government of India or the
Government of any State aid the salary or remuneration is paid by such body; and

(A4) the holder of which is capable of exercising executive powers delegated by the
sovernment including disbursement of funds, allotment of lands, issuing of licerises
and permits or making of public appointments or granting of such other favours of
substantial nature; or legislative, Judicial or guasi-judicial Jfunctions; ond/or

(5) the holder under (i) or (ii) Is eniitled o draw salary or remuneration irrespective of
whether he actually receives it

(D) “offices in Parliament and State Legislature” means the offices which are directly connected
with the discharge of legislative functions in Parliament or in a Stote Legistature e.g.
office of Leader of Opposition in Parliament, office of [ eader and Deputy Leader of Party
and recognized Parties/groups in Parlioment, the Chief Whips, Deputy Chief Whips or
Whips in Parliament/State Legislature etc. ’ ' :

(c) “salary” means sa/a}y or pay scale attached to the office whether or not the holder of
such an office draws such salary. - ' C

(d) “remuneration” means any pecuniary gain commensurate with the status and
responsibilities attached to- the office, but shall not include the expenditure incurred on
staff and infrastructure for running office.

(e} "Cbmp€n5atory atlowance” means any sum of. money payable to the holder of an office
by way of daily allowance (such allowance not exceeding the amount of daily allowance
to which a member of Parliament s entitled under the [salaries and Allowances and
Pensions of Members of Parliament Act, 1954 (30 of 7954)] any conveyance aliowance,
house rent allowance or travelling dllowance for the purpose of enabling him to recouyp
any expenditure incurred by him in performing the junctions of that office.

1) “ddvisory office” means any office (by whatever name called) which is associated with -

purely giving counsel or recommendation on any particular subject/policy, in respect of
any matler ef public importancelinterest and.no salary or remuneration except for
compensatory allowance is attached with 7. ' ‘
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64.The Committee are also of the -opinion that in order to maintain uniformity &n the
provisions of Articles 102(1)(a) and 191(1)(a), as is the position at present, Article 191 (1)( a)
may also be amended on the similar lines. This would in no way take away or curtail any
existing legislative rights of States, as has been apprehended in some quarters. Rathesr this
would smoothen the implementation of the provisions of the Constitution thereby imp arting
clarity, certainty and uniformity to a large extent in identifying offices of profit and recducing
arbitrariness in its application. Thus, the States would simultaneously retain the right to
legislate for seeking exemptions from disqualification of offices keeping in view the overall
national perspective as well as.the local factors/compulsions, keeping the federal fabric
intact. For example, Manipur Government have stated that there are more than
33 different communities of tribes and more than 7 non-tribal communities speaking d}fFerent
languages which need to be given representation in the Government. As a natural cor ol lary
the Commmee therefore, feel that there cannot and need not be a one to one correspondence
between the offices exempted from disqualification under the Union and various State laws,
in absolute terms, even while agreeing. on common prmmples/cmtena . .

{v) U.K.Law and revisiting 42nd Amendment

65. The Committee note that the conundrum thrown up by the existing system had necessitated
in having a serious rethinking on its efficacy in dealing with the seemingly intractable problems
on the issue of office of nroﬁt This had opened up a search for an alternative method which
was in the form of examining the feasibility and exploring the possibility of adoption of system
of law relating to prevention of disqualification of Members of Parliament as was existing in the
United Kingdom and considered by the Constitution (Forty-Second Amendment} Act, 1976. 1t was
felt that introduction of negative list on the pattern of U.K. law could obviate the nead for
havirig a definition of ‘office of profit’ and evolving of uniform criteria.

66. It was observed that The House of Commons (Disqualification) Act, 1975 disqualifies a
large number of public office holders. It was the single most important legal measure affecting
eligibility for parliamentary candidature. it laid down six classes of office holders who were
dlsquahned which were as under:—

(1) Holders of certain judicial offices including High Court and Court of Appeal judges
{Law Lords are disqualified already by virtue of being members of the House of Lords);

{2y Civil servants, whether established or not, and whether full-time or part-time;

(3) Members of the regular armed forces;

(4) Full-time police offices;

(5) Members of the Legislature of any country outside the Commonwealth; and

{6} Holder of any of the offices listed in Schedules of the Act.

67. The Act also limited the number of Ministers who- could sit in the House of CorﬁmOns at

a time. The Act enabled the government to add or vary the list from time to time by Parliamentary
resolution and an order in Council. The judicial Committee of the Privy Council had jurisdiction

to decide matters in relation to jurisdiction under 1975 Act provided that an election petition
was not pending or that the Commons had not made an order-directing that the disqualification

should be disregarded.

2.4
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68. Importantly, there appeared to be no criteria in the schedule for what exactly constiguted
an office of profit under the Crown. ‘ ‘ -

69. One clear merit of the approach followed in the United Kingdom was that there was no

~ambiguity surrounding whether or not the holding of a particular office would result in

disqualification. If an office is listed in the schedule then it.-would result in a disqualifica tion,
and if it is not listed then it would not. ' :

. /0. There are certain basic ‘differences between the Indian Act [Parliament (Prevention of
Disqualification Act, 1959)] and the House of Commons Disqualification Act. These were {1} The
House of Commons Act did not adopt the concept of compensatory allowance in the context of
office of profit, whereas this allowance was a major factor in the, determination of an office of
orofit in the {\ndian law. (ii) The House of Commons Act specified the disqualifying offices Fairly
exhaustively and declared that no other office or place of profit under the Crown, should disqu alify
the holder for the membership of the House. The Indian law specified the offices, which disqu alify
as well as do not disqualify. It did not, however, contain any definitive declaration in regard to
non-disqualifying offices other than those specifiad in the Schedule. (jii) Further, under the Indian

law any office under the Government, which fetched remuneration higher than compensatory

allowance, was an office of profit except the offices exempted under the Constitution. {iv} the
concept of disqualification on the ground of office of profit did not seem to apply to the
memberéhip of the House of Lords, which was a House of hereditary peerage. The Indian law
applied to both Houses of Indian Parliament and Article 191(1) covered the State Legislatures.
The State Legislatures had also enacted laws in this regard. (v} The Constitution of india exempted
all Ministers of the Union Government as well as of the States from disqualification on account
of holding an office of profit. The House of Commons law put a restriction on the number of
ministers who can'sit and vote in the House.

/1. There was, however, one similarity. The term “office of profit” had not been clearly
defined either in the House of Commons Act or the Indian Act.

72. Sections 19" and 32 of the Constitution {Forty-Second Amendment) Act, 1976 aimed to
reverse the basis of disqual‘iﬁcation by providing that only those offices which were specified by
law made by Parliament would disqualify the holder on the lines of the United Kingdom law,
namely the House of Commons Disqualification.Act, 1975.

73. The above amendment in 1976 was brought with a‘view that there should be an exhaustive
list of offices by a Parliamentary legislation which disqualify its holder being chosen, as or for
being a member of either House of Parliament or State Legislature. The power to enact law to
declare offices of profit, which would attract disqualification of its holder for being chosen as
or being a member of a State Legislature, was also vested in the Parliament. However, the
sections 19 and 32 of. the said copstitutional amendment were not brought into force and the
same were omitted vide section 49 of the Constitution (Forty-Fourth Amendment) Act, 1978 It
was felt in regard to the amendment made by the Constitution {42nd Amendment}, Act 1976 that
- it would jeopérdize the independence of Members of Legislatures and would.enable the Government

of the day to ‘pack’ the legi;léture with persons who would.hold offices of profit for continuance

in which they would be dependent upon Government.
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While many of the States were in favour of adoption of system of law relating to prevention
1alification of members of Parliament as existing in the United Kingdom and reintroducticon
ision as envisaged in Constitution (Forty-Second Amendment) Act, 1976 as it (negative lis.t)
:d certainty and clarity regarding the offices/posts holding of which would attract
ification, some of the State Governments and prominent experts had advised against the
s according to them United Kingdom did not have a written constitution. There, the
Jient was supreme. It even exercised judicial power in England. There Courts did not hawe
to strike down laws of Parliament. They could only declare that these laws would not be
ve until Parliament otherwise decided. Whereas in India the Constitution was Supreme..
er, there were stark differences between the ground realties in both the countries.

The Committee finds that one clear merit of the approach followed in the United
m Is that there is no ambiguity surroundir}g whether or not the holding of a particular
would result in disqualification. If an office is listed in the schedule then it would
in a disqualification, and if it is not listed then it would not. L ‘
Notwithstanding the advantages of having such a negative list as exists in U.K.-and as
»ted in Constitution 42nd Amendment Act, 1976 in so far as they give clarity and
1ty in identifying an office of profit which should not be held by a legislator, the
ittee feel that this may not be suitable for the Indian system as here all the laws made
liament are subject to judicial review whereas in U.K. the Parliament is supreme which
axercises judicial powers. In Indian system, there will be a plethora of litigations
ng the left over offices/pos'its, which have not been included in the negative list and
sise are avéiléblg for occupancy by the legislators on which nevertheless the shadow
ce of profit will always loom large as these would not be protected under any law,
', any office ‘'under the Government of india, which fetches remuneration higher than
nsatory allowance, is an office of profit except the offices exernpted under the law and
ncept of disqualification on the ground of office of profit does not seem to apply to
embership of the House of Lords, which is a House of hereditary peerage.

. The Committee finds that in fact in the U.K. law the actual use of the phrase 'office
fit’ is not used while placing various offices/posts in the negative list and there is no
holding any office outside this list. Whereas in India, Article 102 {1)(a) specifically uses
irase ‘office of profit’. The changes as proposed in the 42nd Amendment Act will also
3 adequate- in providing the real solution just because the offices/posts outside the
ve list will still not be safe as these would be subject to the vagaries of ‘office of profit’
~hich will be determined and decided by the court of law on the circumstance and

of each case.

. In this regard, the Committee also note that the reason given by the Ministry of Law
tice (Legislative Department) for dropping the 42nd Amendment Act, 1976 through
Amendment Act, 1978 in the context of office of profit was that it would jeopardize
dependence of Members of Legislatures and would enable the Government of the day
ick’ the legislature with persons who would hpld office of proﬁt for continuance in
they would be dependent upon Government.
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79. Most importantly, the Committee fee| that the 42nd Constitution Amendmerat Act
sought to vest all the powers in the hands‘ of Parliament for declaring office of profiit for

disqualification, both at the Centre and the States. This, acco'rding to many States ¥s not’

desirable. Here, the Committee note the observation made by the Council for Political Studies,
Kolkata according to which *a fully sovereign Parliament does not go with the spirit of the
Constitution—the spirit that has been reinforced by the Courts’ judgment on the‘unamendab’ih‘ty
of the basic structure.” ) :

80. The Commitiee, therefore, do not feel the need for adoption of the U.K. law or
revisiting the 42nd constitutional amendment in the matter. This is more <o as a solution has
been worked out under the existing system, albeijt, sprucing it up.

\
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Appe=ndix-I

EXTRACTS OF THE MINUTES OF THE FORTY NINTH SITTING OF
THE JOINT COMMITTEE ON OFFICES OF PROFIT (SIXTEENTH LOK SAESHA)
HELD ON 31 JANUARY, 2018

The Committee met on Wednesday, 31 January, 2018 from 1500 hrs t 1600

hrs. in Committee Room ‘C’, Ground Floor, Parliament House Annexe, New Delhi.

PRESENT
Shri Kalraj Mishra - Chairperson
MEMBERS
LOK SABHA

2 Smt. Meenakshi Lekhi
3. Shri Bhagwant Maan
4 Shri M.K: Raghavan
5 Shri Janardan Mishra

RAJYA SABHA
6. Shri Mahesh Poddar

SECRETARIAT
1. Dr. Preeti Srivastava - Joint Secretary
2. Smt. Rita Jailkhani - Director
3. Smt. Maya Lingi - Additional Director

2. At the outset, the Chairperson welcomed the Members to the sitting of the

Committee and apprised them about the agenda of the sitting.

3. XX XX XX XX
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6 Thereafter, the Committee deliberated upon the issue of Reports on the
comprehensive review of the Schedule to Parliament (Prevention of Disqualification)
Act, 1959 undertaken during the 16" Lok Sabha. It was noted that Reports on 8
Ministries/Departments have already been presented and some more reports are under
preparation. The Chairperson emphasized upon the need for suitable amendments in
the Act, simplification of its provisions and need for a proper definition of the Office of
Profit. In this connection he also emphasized upon the importance of recomme ndation
given in the previous Reports of the Joint Committee to examine the constitutio nal and
legal position relating to office of profit (14" Lok Sabha and that in the 8" Report (15"
Lok Sabha) pertaining to Proposal for amendment of Parliament (Prevention of
Disqualification) ~ Act, 1959 on which action is vet to be taken by Ministry of Law &
Justice. The Committee unanimously agreed that instead of separate Reports giving
recommendation in respect of the bodies under individual Ministries/Departments, a
composite and comprehensive Report containing important recommendations should be
presented which may lead to suitable/required amendments in the Act.

The Committee then adjourned.

xx matter not related to this Report.
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EXTRACTS OF THE MINUTES OF THE FIFTY SECOND SITTING OF THE JOI NT
COMMITTEE ON OFFICES OF PROFIT (SIXTEENTH LOK SABHA) HELD
ON 07"" JUNE, 2018

The Committee met on Thursday, 07" June, 2018 from 1500 hrs. to 1545 brs,

in Committee Room No. '03', Parliament House Annexe Extension Building, Ndew

Delhi.

| PRESENT
Shri Kalraj Mishra - Chairperson
MEMBERS
LOK SABHA
Smt. Meenakashi Lekhi

Shri M.K. Raghavan
Shri Kunwar Pushpendra Singh Chandel

S

Shri Janardan Mishra

RAJYA SABHA

6. Shri Manas Ranjan Bhunia

SECRETARIAT
1. Dr. Preeti Srivastava - Joint Secretary
2. Smt. Rita Jailkhani - Director
3. Smt. Maya Lingi - Additional Director
2. At the outset, the Chairperson welcomed the Members to the sitting of the

Committee and apprised them about the agenda of the sitting which are as follow:

() xx XX XX XX XX XX XX

(i1) Consideration of the Draft consolidated Report " A Comprehensive
Review of the Schedule fto the Parliament (Prevention of
Disqualification) Act, 1959 - Way Forward".



4, The Committee then considered the second agenda draft Consolidaated
Report on " A Comprehensive Review of the Schedule to the Parliament (Preven=tion
of Disqualification) Act, 1959 - Way Forward", prepared in pursuance of the
Committee’s decision during the sitting of the Committee held on 31.1.2018. “The
draft Report was discussed in detail. The Committee observed that it is an importzant
draft as it is not only a conclusive Report depicting comprehensive review exercise
undertaken by the present Committee but it also highlights the need for a pro per
definition of the term 'Office of Profit as defined in the Parliament (Preventiors of
Disqualification) Act, 1959, and emphasises upon the Actionable points emerg ing
from the Reports of previous Parliamentary Committees which are still pending vwith
the Ministry of Law and Justice. It was felt that all the Members of the Commit<ee
should go through the draft Report and offer their valuable suggestions if any, for
further modifications and improvements within the next ten days i.e. by 18th Jusne
2018. The same may be discussed in the Committee's meeting again thereafter,

before finalisation of the Report for adoption.

The Committee then adjourned.

XX Matter not related with this Report
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EXTRACTS OF THE MINUTES OF THE FIFTY THIRD
SITTING OF THE JOINT COMMITTEE ON OFFICES OF
PROFIT (SIXTEENTH LOK SABHA) HELD ON
WEDNESDAY 25™ JULY, 2018

The Committee met on Wednesday, 25" July, 2018 from
1515 hrs. to 1545 hrs. in Committee Room 'E', Basement,

Parliament House Annexe, New Delhi.

Shri Kalraj Mishra - Chairperson
| MEMBERS
LOK SABHA

Adv. Sharad Bansode
Smt. Meenakashi Lekhi
Shri M.K. Raghavani
Prof. Saugata Roy

Smt. Supriya Sule

N o~ e

Kunwar Pushpendra Singh Chandel

RAJYA SABHA

8. Shri Mahesh Poddar

SECRETARIAT

Dr. Preeti Srivastava - Joint Secretary
2. Smt. Rita Jailkhani - Director
Smt. Maya Lingi - Additional Director
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2. Atthe outset, the Chairperson welcomed the Members to
the sitting of the Committee and apprised them about thee

agenda of the sitting.
3. XX XX XX XX

4. The Committee then discussed the draft Report on 'Al
Comprehensive Review of Schedule to Parliament (Prevention
of Disqualification) Act, 1959 — Way Forward'. The Hon'ble
Chairperson, while-highlighting the importance of the Report
and its special features, emphasised upon the comprehensive
approach adopted in examining and drafting of the Report. He
once again invited comments and suggestions for improvement
of the Report from the Members of the Committee present in
the sitting. The Members of the Committee, however,
requested that the draft Report be considered in the next sitting
of the Committee. The Chairperson agreed to their request and
decided that another round of discussion on the Report may be

held in the next sitting of the Committee.

5. The Committee then adjourned.

XX Matter does not pertain to this Report.



APPENDIX-IV

MINUTES OF THE FIFTY FOURTH SITTING OF
THE JOINT COMMITTEE ON OFFICES OF PROFIT (SIXTEENTH LOK SAEBHA)
HELD ON 07 AUGUST, 2018

The Committee met on Tuesday, 07 August, 2018 at 1500 hrs. in Con—mittee

Room No.03, Block A, Parliament House Annexe Extension, New Delhi

PRESENT
Shri Kalraj Mishra - Chairperson
MEMBERS
LOK SABHA
2. Smt. Meenakashi Lekhi
Shri M.K. Raghavan
4. Smt. Supriya Sule
RAJYA SABHA
5. Shri Mahesh Poddar
6. Shri Manas Ranjan Bhunia
SECRETARIAT
Dr. Preeti Srivastava - Joint Secretary
2. Smt. Maya Lingi - Additional Director
3. Shri Munish Kumar Rewari - Deputy Secretary
2. At the outset, the Chairperson welcomed the Members to the sitting of the

Committee and apprised them about the agenda of the sitting.
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3. Thereafter, the Committee considered and adopted the draft Twenty Eighth

Report  pertairing to "A Comprehensive Review of the Parliament (Preverition of

Disqualification) Act, 1959-Way Forward.
4. The Committee considered and adopted the Report with minor modification.

5. The Committee also authorized the Chairperson to finalize the Report and

present the same to the Parliament in the current Monsoon Session, 2018.

The Committee then adjourned.



